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recording and the forms and documents which are used. 

Volume 2, Sobriety Testing, includes information on psychomotor tests, pre-
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Volume 3, Deployment Strategies, addresses the general question of how 
.personnel and equipment were deployed for maximum enforcement effectiveness. This 
volume is primarily focused on administrative topics in contrast to the other 
three which are devoted to certain operational aspects of enforcement. 

Volume 4, Overall Enforcement, addresses the process of enforcement in

sequential terms with chapters devoted to detection, apprehension, transport,

incarceration, testimony and adjudication.
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REWORD 

The report contained herein, as well as the other 25 generated in 

his effort, is the end result of 14 months of technical research and 

mpirical observation undertaken by the staff of Planning and Human 

ystems, Inc., in accordance with the requirements set forth under U;S. 

epartment of Transportation Contract Number DOT-HS-4-00938. In the 

ourse of carrying out prescribed work requirements, researchers visited 

total of 22 Alcohol Safety Action Project (ASAP) site locations and 

pward of 50 individual law enforcement agencies of varying sizes 

hroughout the continental United States. 

The following members of the P&HS professional staff were instru

ental in accomplishing this task: 

Frances G. Watson, President 
Glenn W. Loveless, Research Associate 
Martin J. Apsey, Research Associate 
John C. Cobb, Jr., Research Associate 
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Purpose 

The purpose of U.S. Department of Transportation Contract Number 

DOT-HS-4-00938 was "to obtain in-depth background information consistent 

with the objectives stated on ASAP enforcement activity to supplement 

summary reports and analytic studies currently required." In addition 

to other work requirements specified, the contractor was responsible for 

submission of a "separate, comparative evaluation of the testing function" 

as applied by the enforcement countermeasures of 22 Alcohol Safety Action 

Projects (ASAP's). This report is intended to describe and evaluate the 

state of the art of sobriety testing as practiced by ASAP enforcement 

countermeasures at the time when the actual site visits were conducted. 

Scope 

Law enforcement agencies participating in the enforcement counter

measures of 22 ASAP's scattered throughout the continental United States 

were surveyed. In the process, individual members of the research staff 

were able to devote an average of 4, days to each specific ASAP site, 

during which the necessary interviews and observations were carried out. 

Although the survey focused on the ASAP enforcement countermeasures, 

non-enforcement personnel of the ASAP staffs, as well as of the criminal 

justice system in general, were also called upon to provide input when

ever appropriate. 

Design and Purpose of Alcohol Safety Action Projects 

On the premise that drunk driving continues to be the greatest single 

menace to human life and safety on the nation's highways, the National 

Highway Traffic Safety Administration focused its attention on efforts 

to reduce this problem and conceived an Alcohol Countermeasures Program 

whereby 35 Alcohol Safety Action Projects (ASAP's) were to be established 

in as many states (Fig. I). These projects were based on "a new under

standing of the nature of the drinking-driving problem in highway fatali

ties. The ASAP concept was designed as a systems approach to surround 

the problem drinker with a set of countermeasures designed to identify 

him on the road, make decisions regarding rehabilitative procedures, and 

1 
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then take action to put these measures into effect. At the same time, 

the program was planned to deter the social drinker by well-publicized 

increases in enforcement efforts, and by providing the social drinker 

who controls his use of alcohol with the information he requires to 

better regulate his drinking and driving."* 

Fundamentally, these ASAP's had three major objectives: 

• To demonstrate the feasibility and practicability of a systems 

approach for dealing with the drinking-driving problem and, further, to 

demonstrate that this approach can save lives; 

• To evaluate the individual countermeasures within the limits 

permitted by the simultaneous application of a number of different coun

termeasures at the same site; and especially, 

• To catalyze each state into action to improve its highway safety 

program in the area of alcohol safety. 

ASAP countermeasures encompassed the following interdependent areas: 

(1) Enforcement, (2) Judicial, (3) Rehabilitation, and (4) Public Infor

mation and Education. In addition to these countermeasures, of course, 

each ASAP was required to meet its obligations toward effective project 

management and meaningful project evaluation. 

The 35 Alcohol Safety Action Projects were initiated in three groups. 

Each was implemented in five phases as shown in Figure II. Nine began 

operations in January 1971; twenty in January 1972; and a final group of 

six commenced operations between July 1 and October 1, 1972. These ASAP's 

differed widely in geographic and demographic characteristics; some were 

state-wide in their application, but most were restricted to a specific 

political subdivision of a state. Each ASAP contract provided for an 

operational period of three years or less. At the present time, at least 

half of the original 35 ASAP's have ceased to operate under federal fund

ing, since their contracts with the NHTSA have expired. 

*Alcohol Safety Action Projects: Evaluation of Operations - 1972, 
Vol. III: Project Descriptions (Washington, D.C.: U.S. Department of 
Transportation, National Highway Traffic Safety Administration). 
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The Enforcement Countermeasure 

Each Alcohol Safety Action Project was supported by one or more law 

enforcement agencies, which, in turn, had been allocated a prescribed 

amount of federal monies. This permitted the agencies to commit the 

appropriate personnel and equipment resources to the effort of identi

fication and apprehension of the drinking driver. Each participating 

law enforcement agency, in proportion to the amount of federal funding 

provided, was able to field a given number of additional officers, 

vehicles, and appurtenant equipment for the duration of the contract. 

The agencies usually followed one of two general plans in structuring 

their approach to the operational implementation of this selective 

enforcement countermeasure: 

• Formation of a separate, distinct unit (usually under the 

direction of the Traffic Bureau) whose members were primarily respon

sible for enforcement of drunk driving and related statutes, with 

secondary emphasis on general traffic enforcement; or 

• Utilization of regular patrol officers who undertook drunk 

driving enforcement as an extra-duty function and therefore were gener

ally compensated at overtime rates or received a predetermined hourly 

wage. These officers usually volunteered for this assignment on a day-

by-day basis. 

Theoretically, police administrators were to evaluate and plan the 

most effective and productive strategy to be employed by which the 

dilemma of the drinking driver might be held in check and perhaps even 

show signs of receding. 

In accordance with one of the major objectives of the ASAP concept 

(to demonstrate that the approach can save lives), it was incumbent upon 

the participating law enforcement agencies to work toward an overall 

reduction within their jurisdictions of those motor vehicle accidents 

where the consumption of alcohol was causative or where it was involved 

in any manner. Additionally, a gradual reduction in the average blood-

alcohol concentration of drinking drivers and a general decrease in the 

number of drinking drivers were basic goals of the enforcement counter

measures. 

5 



The obvious means to these ends are detection and arrest of those 

who violate the drunk driving laws, under the presupposition that, as 

the probability of arrest increases for these offenders, the occurrence 

of such violations (and possible attendant motor vehicle accidents) is 

apt to decrease. The officers of the ASAP enforcement countermeasure 

were expected to contribute significantly to an overall increase of 

drunk driving arrests, as a result of concentrating primarily on that 

specific offense while patrolling those areas which had shown a high 

incidence of intoxicated drivers. 

Basically, in a comparison of individual ASAP sites, the enforcement 

process varied little. The activity flow depicted in Figure III, as 

applied to the offense of Driving While Intoxicated, is relatively 

consistent in its general applicability to ASAP enforcement counter-

Measures as a whole. 

The Testing Configuration 

The testing function, in the general context of ASAP enforcement, 

includes both physical coordination tests and the use of chemical testing 

devices to ascertain the blood-alcohol concentration level of the DWI/DUI 

suspect as reflected in samples of bodily substances such as blood, breath 

or urine. The two principal types of breath testing equipment currently 

on the scene are: (1) evidentiary testing devices with a degree of relia

bility acceptable in court; and (2) preliminary breath pre-screening de

vices appropriate for roadside use at the scene of apprehension. The 

purpose of the testing function is to determine whether or not a suspect 

is legally intoxicated as may be indicated by his blood-alcohol concentra

tion. 

On the pages which follow, the activities, personnel and equipment 

involved in the ASAP sobriety testing configuration are examined and 

described in considerable detail. The major components are outlined in 

the section which follows. 

Objectives of This Study 

This report examines the sobriety testing function encountered in the 

22 ASAP enforcement countermeasures surveyed. It describes the personnel 

involved in the testing function as well as the various processes of 

6 
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sobriety teitfng^. 

The principal objectives of this report are reflected in the three 

major divisions of the summary which introduces this report: 

• The application of physical coordination tests, the extent of 

use, the principal variations noted, and the major problems encountered; 

• The sites which use pre-arrest breath screening, the devices 

used, the personnel who administer the tests, and the operational and 

training problems which have been acknowledged; 

• The major aspects of evidentiary testing, including the bodily 

substances analyzed, the devices which are used, the process of breath 

testing as it is currently practiced at the sites, and personnel and their 

training. 

In responding to the contract requirement for a separate report on 

the testing function, the pages which follow present the survey's results 

in four major divisions. This preface is followed by a factual summary 

Of the findings. Next, conclusions and recommendations are presented. 

The final division consists of detailed information on the testing con

figuration at each of the 22 ASAP sites. The result is a comprehensive 

overview of the state of the art of sobriety testing. Pertinent documents 

are appended for the reader with more specialized information needs. 

Methodology Overview 

In order to accomplish the objectives defined in the Request for 

Proposal disseminated by the National Highway Traffic Safety Adminis

tration, two researchers were assigned the task of conducting the 

required site visits and collecting as much data as could be obtained 

at each which specifically related to the existing enforcement counter

measures. Both researchers were former law enforcement officers, and 

each had prior active experience with alcohol enforcement countermeasures. 

An important facet of this survey dealt with actual observation any 

evaluation of the manner in which law enforcement officers - engaged 

principally in the enforcement of applicable drunk driving laws - carried 

out their duties, from the point of initial detection of a drinking driver 

3 
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until his incarceration or ultimate release from custody. To do this,

the researchers accompanied ASAP patrol officers during their normal

tours of duty, and at the same time encouraged individual officers to

express their own feelings concerning positive or negative aspects of

the indigenous Alcohol Safety Action Project, law enforcement agency,

and enforcement countermeasure. Suggestions and recommendations of all

kinds pertaining to these areas of interest were also solicited.

,A comprehensive Field Survey Instrument (questionnaire) was developed

ky the project staff as an aid in data collection. This FSI was intended

to encompass, in detail, all phases of drunk driving enforcement, from

detection through incarceration and beyond, including court disposition

of offenders and the effect of the latter on enforcement activities.

After the first ASAP sites had been surveyed, however, it became clearly

evident that the FSI originally conceived was in need of a major overhaul.

The final questionnaire was even more comprehensive and, in the opinions

of its creators, a far more useful instrument for the purpose of the

survey.

In addition to information elicited by means of the Field Survey

Instrument, the researchers were to secure all available forms and docu-

ments, including policy statements when possible, from law enforcement

agencies participating in the alcohol enforcement countermeasure.

The total data thus acquired (and the impressions gained from lacunae),

in combination with inferences made by the researchers in accordance with

their personal experiences, provided the grist for the reports which

followed - including that presented in this format - in keeping with the

work requirements of this contract.

No hard and fast rules were applied to the manner in which the infor-

mation-gathering process was addressed, aside from the specific guidelines

prescribed by the NHTSA. The two researchers, armed with the Field Survey

Instrument, their previous experience, and clear objectives concerning the

types of data which were to be collected, ventured into the diverse and

often perplexing world of alcohol enforcement countermeasures with the

hopes of attaining their goals in the most tenable fashion. Field con-

ditions, however, presented unexpected ambiguities without regard for

9
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preconceive#I pl-ans and logical expectations. 

It was discovered, for example, that it is one thing to establish 

Well-defined standards for data collection, but quite another to see 

them through. More often than not, these standards proved to be exces

^ively ambitious when applied to real situations. Frequently, complete 

documentation was simply not forthcoming. To the uninitiated, this 

Observation may come as a surprise and prompt a certain amount of skep

ticism, but from those readers who have had extensive dealings with law 

enforcement agencies (or any other entrenched bureaucracy) - in a similar 

setting - it will probably evoke a knowing and melancholy nod of empathy. 

For the present, it is sufficient to point out that - in many situations 

a great deal less documented information than was originally hoped for 

could be collected. It is important to mention here that the researchers 

had neither the time necessary nor the authority required to insist upon 

complete fulfillment of documentary requisites; this was a matter which 

depended upon the preparedness and willingness to cooperate of each indi

vidual ASAP. At each site, Project management and officials of the 

enforcement countermeasure were imbued with a clear understanding of the 

purpose and intent of this survey, and were expected to respond appro

priately. Those sites which were consistently synergetic in responding 

to the documentary criteria established for the survey will become 

readily apparent to the reader, in contrast to those which may have 

been somewhat less than solicitous. 

A serious handicap which faced the researchers was that of timing. 

Site visits to 20 of the 22 ASAP's were undertaken between September and 

December 1974. At each of these 20 sites, the contractual agreement for 

federal funding was set to expire by December 31, 1974. In the course o` 

the on-site survey, therefore, it became quickly evident in some locations 

that no additional federal monies were expected to sustain operations of 

the ASAP beyond contract termination. In practically all of these situ

ations, there appeared to be little, if any, planning for continuetior 1-F 

the special enforcement effort by the local jurisdiction, and members of 

the ASAP staff - along with personnel of the enforcement countermeasure 

often conveyed an aura of resignation to the inevitable conclusion of the 

Project. Wherever such conditions prevailed, it became frequently appar
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ent that enthusiasm and interest relative to the ASAP concept and purpose 

were on the wane, and thus there was a tendency to greet the survey rather 

morosely. (Some Project Directors expressed open resentment of the fact 

that their ASAP's had been included in this survey.) 

The preceding is offered in the hope that it may be of assistance in 

providing an insight into some of the constraints imposed upon the 

researchers. By no means does it encompass all of the varied and exten

sive factors which had a bearing on the outcome of this survey. Those 

will be cited in appropriate detail in the pertinent sections of the 

reports generated by this effort. 
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SUMMARY


Introduction 

A major feature of the ASAP enforcement process is the chemical test 

for blood-alcohol.concentration. In terms of operational procedure, an, 

extra step is inserted between transportation of the prisoner and his 

ihcarceration. (Methods employed to record attendant information are 

discussed in a previous report, entitled Methods Employed ASAP Enforce

mbnt Countermeasures to Record the Behavior of Drinking Drivers.) 

The summary which follows contains three major divisions. The first 

two of these are devoted to physical coordination tests and pre-arrest 

breath screening, respectively. The third describes and summarizes evi

dentiary testing, as practiced at each of the ASAP sites surveyed. 
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Physical Coordination Tests 

Most of the ASAP sites visited administer physical coordination 

(psychomotor) tests. Responses from five of the 22 sites (23%) indicated 

that no such tests are used. At four of the sites they are applied 

occasionally, as a discretionary practice by the individual officer. 

At 13 sites (59%), the arresting officer administers the physical 

coordination tests. In Cincinnati, it may be the arresting or the pro

cessing officer. Of the nine responding enforcement agencies in Hennepin 

County, Minnesota, it is the breath test operator in seven jurisdictions 

and the arresting officer in four (in two of these jurisdictions, the 

tests are administered twice). 

Responses from 14 sites (64%) indicated that physical. coordination 

tests, when administered, are performed only once by the suspect. Kansas 

City, Missouri ASAP officers normally administer the tests twice, once 

at the scene and again at the testing facility. In Tampa, Florida, the 

policy is to have a witness present, which means that the tests are 

sometimes administered twice for the benefit of the observer. 

Generally, officers prefer to administer physical coordination tests 

at the scene of apprehension, while still forming a conclusion concerning 

the suspect's state of sobriety. At eight sites, the tests are adminis

tered at the scene. At four others, the tests are administered at the 

scene of the arrest as well as at the testing facility. At three sites 

the tests are conducted only after the suspect has been taken to the 

testing facility. 

While the range of physical coordination tests is limited, there are 

many local variations. Several sites indicated that they had discontinued 

the use of the test in which the suspect picks up coins or keys. These 

included Phoenix, Arizona; Tampa, Florida; Kansas City, Missouri; and 

Salt Lake City, Utah. 

The two most widely-used physical coordination tests to indicate 

insobriety are the finger-to-nose test and the walking and turning test 

(sometimes called heel-to-toe). At some sites, walking and turning are 

considered separate tests. This is true in New Hampshire; Vermont; and 
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Lincoln, Nebraska. 

In Vermont, instructions for the finger-to-nose test are: "Stand 

naturally. Raise arms straight from shoulder. Right forefinger to nose. 

Then left forefinger to nose." In a common variation of this test, the 

§uspect stands with his head tilted back at a 45-degree angle. 

Balance tests are also among the most widely-used physical coordi

nation tests. The general idea is that steadiness indicates sobriety, 

while swaying, staggering, or falling indicates drunkenness. Some common 

instructions for balance tests are: 

- Feet close together; stand up straight; tip head back; close 

eyes (5 seconds). 

- One foot directly in front of other; half weight on each; close 

eyes (5 seconds). 

- Stand on left foot; close eyes (5 seconds). Same on right foot. 

- Eyes closed; feet close together; revolve in circle. 

Two other balance tests, whose designators are rather self-descriptive, 

are the "one stiff leg stance" and the "stiff leg swing." Both of these 

are used by the Los Anqeles County Sheriff's Department. However, the 

consensus there is is that balance tests are poor indicators of impairment.. 

An apparently much more useful and valid standard employed by the ASAP 

enforcement countermeasure of the Los Angeles County Sheriff's Department 

is lateral eye nystagmus (a rapid involuntary oscillation of the eyeball). 

This same countermeasure has also developed three tests in cooperation 

with UCLA in efforts to overcome the inadequacy of balance tests. These 

are alphabet recitation, number progressions, and finger count. (The 

use of alphabet recitation was also noted in the Phoenix, Arizona ASAP 

enforcement countermeasure.) 

In general, the physical coordination tests considered to be the most 

useful by any enforcement countermeasure are indicated on the Alcoholic 

Influence Report Form (or similar form) in use by that jurisdiction. If 

no psychomotor tests are contained on the format, it is usually an indi

cation that such tests are not considered essential. This would seem to 

be the case for ASAP enforcement in Baltimore, Maryland; Kansas City, 
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ASAP Enforcement Countermeasures 
.Employing PBT's 

Site Comments 

1. California (Los Angeles County) Experimental use only 

2. Florida (Hillsborough County) Started 1/75 

3. Georgia (Columbus) 

4. Louisiana (New Orleans) 

5. Maine (Cumberland and York Counties) 

6. Minnesota (Hennepin County) 

7. Nebraska (Lincoln) 

8. South Dakota 

9. Utah (Salt Lake County) Experimental use only 

10. Vermont Occasional use 

11. Virginia (Fairfax County) 

Figure IV 
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Missouri; Columbia, South Carolina; South Dakota; and Fairfax County,

Virginia.

In Salt Lake City,-Utah, ASAP officers ask the suspect to put his

finger on a flashlight spot as an additional test. The coin/key pick-up

was eliminated there.

It should be pointed out that physical coordination tests are often

(challenged by defense attorneys in court. If two officers participate

in the arrest and the tests, the defense attorney will often cross-examine

them separately and point out any major or minor discrepancies in their

individual versions of the test procedures and results. For example,

in the absence of a diagram or detailed notes, two officers may have

different recollections of just what happened during the finger-to-nose

test.

Another tactic often employed by defense attorneys is to ask the

officer to demonstrate the test as a sober person would perform it. Any-

thing less than a perfect performance is, of course, called to the atten-

tion of the court. The results of word pronunciation tests may also be

successfully challenged by the defense attorney, which has led to the

discontinuation of these tests in Cumberland and York Counties, Maine.

ASAP officers in New Hampshire commented that the results of physical

coordination tests do not always help the case. ASAP officers in Hennepin

County, Minnesota generally prefer breath screening to physical coordi-

nation tests as potential evidence to establish impairment. In Oklahoma

City, Oklahoma, the standard physical coordination tests were formerly

used, but have now been discontinued. According to the ASAP Enforcement

Coordinator, "They just weren't any good. Nobody failed."
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Pre-Arrest Breath Screening 

Eleven of the 22 ASAP sites visited either use or plan to use pre-

arrest breath screening. During the site visit to Tampa, Florida, the 

indications were that pre-arrest breath screening would be implemented 

there in January 1975. In Vermont it was in occasional use and was 

experimentally employed in Los Angeles County, California, and Salt Lake 

County, Utah. (See Figure IV.) 

At most of the sites surveyed, pre-arrest breath screening was per

mitted by language in state laws or local ordinances, but at the following 

sites it was not specifically sanctioned by statute: 

Georgia (Columbus) 

Louisiana (New Orleans) 

Utah (Salt Lake County) 

Vermont 

In California, a bill (SB224) was introduced in the State Senate in 

January 1975 to permit the use of preliminary breath-screening devices. 

It is this legislation which has apparently prompted the use of such a 

device on an experimental basis in Los Angeles County. It should be 

noted that the bill does not sanction the use of pre-arrest testing, but 

rather the use of a preliminary screening device "incidental to a lawful 

arrest." The proposed legislation contains a provision which states that 

the portable preliminary breath-screening device may be used for the 

purpose of determining whether reasonable cause exists to believe that a 

DWI violation has occurred. 

Four different kinds of devices were used at these sites for pre-

arrest breath screening. Figure V indicates that the A.L.E.R.T. (Alco

hol Level Evaluation Roadside Tester) was used at six sites (and experi

mentally at two others), Alco-Sensor was used at four, and Alcolyser was 

used at three. (The Sober-Meter was used at one site; it functions as 

a portable breath-collection device used at the scene of apprehension. 

The breath sample obtained is later analyzed in an evidentiary test. It 

is the only device which serves both of these functions.) 

At the three sites which experimented with more than one portable It 

16 



breath testing device (PBT), the question was asked as to which device 

was found to be most effective and reliable. The responses were: 
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Georgia (Columbus) Alco-Sensor 

Nebraska (Lincoln) A.L.E.R.T. 

Virginia (Fairfax County) Alcolyser 

Thus, among the three kinds of devices used in the sites visited, each 

had advocates for its strong points. Despite the predominance of the Borg-

Warner A.L.E.R.T. (used at eight sites) there does not seem to be a con

sensus that one kind of device is clearly superior in all respects. 

The cost of A.L.E.R.T. ranged from $400 to $450; the price of the Alco-

Sensor fuel cell device was reported to be approximately $125. Alcolysers 

were purchased at a cost of $4-$5 per box, each of which contained a 

balloon and ten non-reusable sample-collection tubes. In some cases, the 

PBT's were intended for both ASAP and regular patrol officers. In South 

Dakota, 43 A.L.E.R.T. units were purchased for ASAP officers and the High

way Patrol. In New Orleans, 30 of the A.L.E.R.T. units were purchased 

for both ASAP and other officers. However, at some sites smaller numbers 

of units were purchased for ASAP officers only. 

At seven sites the suspect could refuse to cooperate in the pre-arrest 

breath test without fear of legal repercussion. However, sometimes the 

officer has the leverage of offering a choice between PBT at the scene or 

evidentiary testing after arrest. In Minnesota, the law (Sec. 169.121) 

states that the provisions of Implied Consent are to apply to those who 

refuse both PBT and evidentiary testing. However, the suspect may elect 

evidentiary testing instead of PBT without any sanction. In Lincoln, 

Nebraska, a person who declines pre-arrest breath screening may be con

victed of refusal and fined from $50 to $100. Both in Minnesota and 

Nebraska, the consequences of such a refusal are explained by the officer. 

Only six of the eleven sites where PBT's are used record the results 

obtained with the devices. In Columbus, Georgia, this recording is 

carried out in response to a request for the information from the manu

facturer. In Salt Lake City, Utah, notes are kept on PBT results, but 

no formal records. 
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In general; PBT is not believed to require a great deal of training. 

The most stringent training requirements were found in the Lincoln, 

Nebraska Police Department, where approximately eight hours of training 

are allegedly provided by the manufacturer's representative (Borg-Warner). 

The training is required and officers must be certified by the State 

Department of Health. In New Orleans, four hours of training on the 

proper use of the A.L.E.R.T. pre-screening device are provided by two 

ASAP officers who have been trained by the manufacturer. In Columbus, 

Georgia, two hours of training on the use of the Alco-Sensor fuel cell 

are offered to ASAP officers by the manufacturer (Intoximeters, Inc.). 

At other sites, informal training only - which is suspected to be ex

tremely brief - is furnished. 

Reception of PBT devices by ASAP enforcement personnel ranged from 

"favorable" to "enthusiastic." Opinions of enforcement officers on the 

value of pre-arrest breath screening in DWI/DUI enforcement included 

"Very useful'," "very good," "generally favorable," and "alleviates doubt." 

At several sites, officers pointed out that PBT's used at the scene of 

apprehension serve as a form of on-the-job training, in that they provide 

officers with an indication of BAC levels for various gradations of 

impairment. Despite individual variations in behavior for specific BAC 

levels, many officers using PBT's were able to use their experience in 

application of the devices to improve their ability to predict a probable 

BAC level more accurately, based on driving behavior and other indicators. 

However, at no site were there specific indications that the use of pre-

arrest breath screening was coordinated with instruction and training. 

Some of the principal problems encountered in the use of these devices 

were: 

PBT Problem Cited Site 

A.L.E.R.T. Calibration California (Los Angeles) 

A.L.E.R.T. Not used as extensively 
as originally planned 

Louisiana (New Orleans) 

A.L.E.R.T. Obtaining adequate 
breath sample 

Utah (Salt Lake County) 

Alco-Sensor 

Alcolyser 

Reliability of instrument 

Costly; glass fragments 
are hazards 

Vermont 

Virginia (Fairfax County) 

18




Another comment was that the Alco-Sensor required frequent calibration, 

and that there were significant difficulties in obtaining correct readings 

from the unit. 

For the most part, those sites which are now using PBT's plan to con

tinue to do so. In New Orleans, the future of pre-arrest breath screening 

was officially termed as uncertain, whereas in South Dakota there were 

definite plans to expand its use. 
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Evidentiary Testing 

Bodily Substances Analyzed 

Chemical sobriety tests involve the analysis of some bodily substance 

such as breath, blood, urine, or saliva to determine blood-alcohol concen

tration. On rare occasions, other bodily properties (e.g., spinal fluid; 

eyeball fluid) are also analyzed to achieve this objective.' This section 

will examine the most widespread approaches to evidentiary testing, and 

will summarize the information gathered in this survey of 22 ASAP enforce

ment countermeasures. 

Figure VI indicates that all of the sites surveyed are capable of 

analyzing breath samples, and 82% do blood analysis as well. Urine is 

analyzed at 59% of the sites, while saliva may be analyzed at only 23% 

of the sites visited. There were two sites where other bodily fluids 

are submitted for evidentiary analysis under certain circumstances. 

Breath And blood tests account for most evidentiary testing. For 

example, Los Angeles County, California, reported that evidentiary testing 

of bodily substances ran as follows: Breath, 70%; blood, 20%; and urine, 

10% of all tests administered. In Fairfax County, Virginia, the suspect 

has the option of submitting a breath or a blood sample, but not both 

(state law). There, about 55% are breath tests, and the remainder are 

blood analyses. 

Sixteen other sites - in addition to the two just mentioned - reported 

that breath is predominantly submitted for analysis. A variety of reasons 

were offered for the popularity of breath testing. In Tampa, Florida, the 

law requires the officer only to offer a breath test. In San Antonio, 

Texas, the breath test is required by statute; a blood test is available 

only if the suspect is willing to pay for it. In Indiana, the breath test 

is the method officially accepted by the state legislature to determine 

blood-alcohol concentration. In New Hampshire (as in Phoenix, Arizona) 

the officer chooses the evidentiary test, and the breath test is most 

often selected. 

At sites where no statute or departmental regulation required breath 

testing, other reasons were given for its popularity. Some of these were: 
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- Easy sampling, less processing time (Vermont).


- Process is simpler (Lincoln, Nebraska).


- Faster, more accurate (Oklahoma City, Oklahoma).


- Less complicated; less time-consuming (Columbus, Georgia).


- Convenience of test; availability of instruments (New Orleans, 

Louisiana). 

- Availability of testing equipment (Pulaski County, Arkansas). 

- Ease, convenience, speed (Los Angeles County, California). 

Only one law enforcement agency - the Salt Lake County Sheriff's Office 

reported that blood is most often submitted for analysis. The opinion there 

was that the blood test was more easily administered to the drunk driver. 

Breath Analysis Devices 

Five different evidentiary breath testing devices were found to be in 

use at the sites surveyed. Figure VII indicates the trade names of these 

devices and their present representation in ASAP enforcement countermea

sures. The Breathalyzer is shown to be, by far, the most commonly-used 

device. It is employed at 15 sites, while the second most-popular unit 

is used only at four. With the Breathalyzer, blood-alcohol concentration 

is measured by the degree of oxidation produced by the quantity of alcohol 

in a measured sample. The greater the amount of alcohol in the sample, 

the greater the oxidation. 

One of two models of the Breathalyzer (at some sites both) were found 

to be in use. The earlier model, the Breathalyzer 900, was observed at 

12 sites, and its more up-to-date counterpart, the Model 900A, at eight. 

Five sites use both models. 

The reported unit cost of the Breathalyzer ranged from $689 to $1,050 

for instruments purchased in the course of several years. The number of 

units acquired ranged from two in New Hampshire to 19 in South Dakota. 

The median number of units purchased was seven. Some of the reasons 

given for the acquisition of Breathalyzers are: 

- Decision by the Department of Public Health (New Hampshire). 

- Approved by State Department of Health (Hillsborough County, 

Florida). 
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- State law specifies equipment (Oklahoma City, Oklahoma).


- Approved by state (Hennepin County, Minnesota).


- Approved by State Law Enforcement Division (Richland County,


South Carolina). 

- Approved by state legislature (Fairfax County, Virginia). 

Thus, the selection of a particular type of breath testing equipment 

appears to have been largely contingent upon a decision by the state 

government rather than that of a particular law enforcement agency. 

Next to the Breathalyzer, the Gas Chromatograph Intoximeter (GCI) 

ranked second in popularity. It was used by four of the 22 ASAP sites. 

Its reported unit cost of approximately $2,700 was substantially greater 

than that of the Breathalyzer. 

Six sites indicated that they had experimented with the Breathalyzer 

as well as with the GCI. This experience is summarized in Figure VIII. 

It shows one site where the GCI and the Breathalyzer are both being used, 

two sites where the GCI is currently being used and the Breathalyzer has 

been used previously or on a trial basis, and three sites where the 

Breathalyzer is the official evidentiary breath testing device. At two 

of these three sites the GCI has been used previously or on a trial basis; 

at the third (Tampa, Florida) the GCI was scheduled to replace the Breath

alyzer in 1975. 

At each site, the question was asked concerning problems encountered 

in the use of evidentiary breath testing devices. The four sites using 

the GCI responded as follows: 

- None, except for occasional maintenance. Poor service by 

manufacturer (Lincoln, Nebraska). 

- On occasion low readings are obtained on obviously drunk sus

pects; only one sample (Phoenix, Arizona). 

- Calibration between the graphic printout and the digital read

out (Los Angeles County, California). 

- No significant problems have developed in the use of the GCI. 

Some minor problems were originally evident relative to the 

crimper templates used in the sample-taking process; speci

fically, leakage was noticed on occasion. This was attributed 
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primarily to faulty operation of the crimper by the officer 

(Vermont). 

Of the ten sites using the Breathalyzer, eight reported no significant 

problems. The remaining two sites cited problems which are not equipment-

related: 

- Too few testing units (Cincinnati, Ohio). 

- Problems moving the testing equipment around the state (New 

Hampshire). 

Eighteen sites, comprising 82% of those surveyed, employ two differing 

breath testing devices. The Breathalyzer clearly dominates the field, but 

acceptance of the GCI as a practical evidentiary breath testing device was 

evident at several sites. 

A court decision in California, which has influenced the choice of 

breath testing equipment, is worth mentioning: Prior to November 1973, 

the Breathalyzer Model 900 was used by the Los Angeles County Sheriff's 

Department. In the Hitch decision, the court ruled that all Breathalyzer 

sample ampules had to be preserved in order to ensure repeatability of

the test and to guarantee due process of law. To avoid the extra expense 

of ampule preservation, the crime lab initiated use of the GCI, which 

provides a permanent graphic record of the evidentiary test. No other 

site was known to have made a change in evidentiary testing equipment 

influenced by a court decision. 

In Vermont, the GCI is used in conjunction with the indium (crimper) 

encapsulator, which the police officer uses to collect breath samples on 

the spot for later chemical analysis. The encapsulation system retains a 

sample of deep lung breath, which is divided into three equal, separately 

sealed portions and which may be analyzed on the GCI at some later time. 

(Analysis requires only 70 seconds.) 

The Photo-Electric Intoximeter (PEI) was being used at two sites 

Columbus, Georgia, and New Orleans, Louisiana - and had also been used 

on a trial basis for a time in Vermont. The PEI (as well as the GCI) is 

manufactured by Intoximeters, Inc. It is a 22-pound apparatus which col-

lects two breath samples and passes them into chemical absorbents. The 
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alcohol content of one of the samples can be read from the instrument's 

scale immediately. The remaining sample.is preserved in the unit for' 

possible subsequent laboratory analysis. In both sites where the PEI is 

in, use, the GCI had been used previously on a trial basis. 

Additional evidentiary breath testing devices were found at two other 

sites. These were the Alco-Analyzer Gas Chromatograph and the Sober-Meter. 

The Alco-Analyzer Gas Chromatograph, like the GCI and the PEI, is manufac

tured by Intoximeters, Inc. Thus only two manufacturers furnished eviden

tiary breath testing equipment for 21 of the 22 sites. 

The Alco-Analyzer Gas Chromatograph is employed by the three ASAP law 

enforcement agencies in Pulaski County, Arkansas. Each agency has been 

provided with one of the units, which is capable of analyzing blood, urine, 

and other bodily fluids, as well as breath, for blood-alcohol concentration. 

The Alco-Analyzer Gas Chromatograph works on the principle of temperature 

change produced by alcohol when it passes over a sensor. 

The Sober-Meter was applied by the ASAP enforcement countermeasure of 

Cumberland and York Counties, Maine. It is manufactured by Luckey Labora

tories, Inc., of San Bernardino, California. The Sober-Meter is a portable 

breath collection kit which permits breath samples to be obtained at remote 

locations. Analysis for evidence is conducted on the Alco-Analyzer Gas 

Chromatograph previously described. 

A portable breath screening capability is also provided with the Sober-

Meter. It is contained in a box similar in size to a package of king-sized 

cigarettes, and provides an immediate crude estimate of blood-alcohol con

centration by interpretation of three color bands: 

Three color bands green - 0.30% BAC


Two color bands green - 0.20% BAC


One color band green - 0.10% BAC


The breath sample is collected in a balloon, which is then attached to 

the screening tester for one minute. 

Other breath testing devices on the market, such as the Alco-Meter, 

Alco-Tector, and Drunkometer, although often approved by state governments,, 

were not seen in use during this survey. 
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Evidentiary Test Process (Breath) 

The configuration and deployment of breath testing equipment and 

personnel is a major factor in examining the evidentiary testing process. 

This section focuses on this process and the factors which bear upon it. 

The limited number of evidentiary breath testing devices available 

for field use is a common constraint on the sobriety testing process, 

especially during the peak hours of operation. At most of the sites, 

two or three devices are normally available for field use. Only at a 

few sites is that number greater. San Antonio, Texas, reported seven 

evidentiary breath testing devices normally available for use and Indian

apolis, Indiana, reportedly uses six. Phoenix, Arizona ASAP enforcement 

normally has five Breathalyzers in use, in addition to eleven encapsula

tors for roadside breath sample collection. In contrast, the Minneapolis 

Police Department reportedly uses only one testing device daily. 

Security measures are usually informal and consist of locking the 

area housing the testing devices when they are not being used. Five 

sites reported no security precautions of any kind, and thus utilize no 

measures to restrict access to the testing devices. In most cases where 

this condition was discovered,'the facility was thought by enforcement 

personnel to be sufficiently secure. 

The evidentiary Ereath testing devices are commonly found at the 

headquarters building of the law enforcement agency, where the booking 

or jail area is often used for the testing process. At several sites, 

district stations and/or mobile vans serve as breath testing facilities. 

Some sites use hospitals, courthouses, or state laboratories. 

The breath testing devices must be periodically inspected and cali

brated to ensure reliability and accuracy, but the means for accomplishing 

this vary considerably. San Antonio, Texas, reported that the devices are 

inspected and calibrated weekly by the technical supervisor. Columbus, 

Georgia, and Tampa, Florida, reported monthly inspections of the equipment; 

and Fairfax County, Virginia, reported inspections and calibrations every 

six months by the State Department of Health, but a crime laboratory 

chemist or the ASAP Enforcement Coordinator may sometimes conduct less 
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formal equi&tent checks. 

All of the 22 enforcement countermeasures indicated that DWI/DUI 

suspects are.advised of the appropriate Implied Consent law before under

going evidentiary testing. In New Orleans, pertinent provisions of the 

law are explained before testimony is taken; in Los Angeles County, the 

law is explained upon arrest; and in Fairfax County, Virginia, it is 

explained on the way to the testing facility, immediately after the 

suspect has been arrested. 

Several major variations were encountered in the procedures used to 

inform the drinking driver of the Implied Consent law. Some enforcement 

agencies provide their officers with printed material containing the 

exact wording which is to be read to the suspect. Other agencies expect 

their officers to recite the key provisions of the statute from memory. 

In either case, if the offender seems to have difficulty understanding, 

the officeris obliged to explain the law in plain language. At some 

sites, such as Lincoln, Nebraska, and Hennepin County, Minnesota, the 

suspect is required to sign a statement indicating that he has been 

informed of the Implied Consent law, and that he understands the conse

quences of refusing to undergo a sobriety test. 

Only minor local variations were found in the factors which deter

mine what constitutes a refusal under the Implied Consent statute. All 

responding sites indicated that willful assertions of non-compliance, 

as well as devious or disguised attempts to undermine the sample-taking 

process, are considered to be refusals. At some sites, the suspect is 

asked to sign a statement indicating his refusal. 

Eighteen of the sites surveyed treated refusal as an administrative 

matter which was usually handled by the indigenous Division of Motor 

Vehicles. However, four sites reported that refusal is treated as a 

separate offense under the purview of the local courts. 

The severity of the penalty for refusal varies from a 60-day susper. 

sion of the driver's license in Baltimore, Maryland, to loss of license 

for one year in Indianapolis, Indiana; San Antonio, Texas; Salt Lake 

County, Utah; and Vermont. The average penalty - which is hypothetical 
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rather than actual in this case - falls between five sites requiring a 

three-month suspension and five sites with a six-month suspension period. 
fa, 

n 

A usual prerequisite for obtaining a breath sample is to keep the 

drinking driver under observation for a specified period of time just 

before the breath sample is submitted, and during which he is not permit

ted to smoke, chew gum, etc. Nine sites reported a minimum observation 

period of 15 minutes, while eight others reported a 20-minute waiting 

period. Indianapolis, Indiana, requires only ten minutes of observation 

from the time of first detection. 

Three major variations were noted in the time when the observation 

period begins. At some sites, it is begun at the time of arrest; at 

others, whenever the officer is able to begin close observation of the 

subject. At still other sites, the observation period does not start 

until the suspect arrives at the testing facility. The arresting officer 

is most commonly responsible for seeing that the minimum observation 

period is observed. Four sites hold the breath operator responsible, 

and at two others the officer and the operator share joint responsibility. 

The arresting officer must witness the breath test at 13 of the sites 

surveyed. The test is usually administered by another ASAP officer, 

although in some cases it is a correctional officer or a civilian tech

nician. 

One-half of the ASAP enforcement countermeasures surveyed do not 

provide the suspect with a document containing the results of his breath 

analysis. In South Dakota it is not done, except upon the offender's 

request. In Columbus, Georgia, the offender's blood-alcohol concentration 

is recorded on the copy of the citation which he receives. In Cumberland 

and York Counties, Maine, the offender receives a document bearing this 

information by mail. 

Eighteen sites reported that the suspected DWI/DUI offender is 

entitled to have an independent analysis undertaken to determine his 

BAC, after he has submitted a sample for evidentiary testing purposes. 

In Columbus, Georgia, the offender has no such right, and the three 

remaining sites provided no information on this aspect. At 13 of the
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aforementio ft sites, the offender must pay for the independent 

analysis, but in Virginia and Maine the cost is absorbed by the state. 

Twelve sites reported that the defendant must preserve and document 

the chain of evidence in the event that such an independent analysis 

has been performed. In Lincoln, Nebraska, the physician withdrawing 

a blood sample for independent analysis is responsible for preserving 

the chain of evidence. 

Seventeen sites reported that all individual breath tests are re

corded in some kind of official log or journal, which is then used as 

a basis for summary information. The remaining sites did not respond. 

Most sites indicated that the log or journal is periodically inspected 

by either a supervisory officer or another agency such as the State 

Department of Health. In some cases the inspections are unannounced. 

Breath testing devices are useful because practically all state laws 

now quantify drunkenness by defining intoxication and/or impairment by 

blood-alcohol concentration. At 19 of the sites visited, the defendant 

is presumed to be intoxicated if his BAC is .10% or greater. In,,Salt 

Lake County, Utah, the presumptive BAC level is .08%. 

The Maryland law is somewhat more complicated; it defines a level 

of impairment (.10%), as well as a level of intoxication (.15%). More

over, the Maryland law requires higher levels of blood-alcohol concen

tration in urine samples than in blood or breath samples.; the BAC level 

for impairment in this case is .13%, and for intoxication it is .20%. 

Vermont law does not provide for a presumptive level of intoxication, 

but does contain a statute defining a per se level. (Vermont is one of 

five sites with a per se statute; the others are Minnesota (Hennepin 

County), Nebraska (Lincoln), South Dakota, and Utah (Salt Lake County).) 

In each of these cases, the per se level of intoxication is fixed at 

.10% blood-alcohol concentration. 

Blood Samples and Analysis 

At 18 of the sites surveyed, the withdrawal of blood samples for 

analysis to determine blood-alcohol concentration is permitted by law. 

In addition, two sites allow analysis of blood specimens under special 
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circumstances. In Richland County, South Carolina, blood samples are 

obtained for analysis only at the request of the offender, never at the 

request of enforcement authorities. In San Antonio, Texas, blood samples 

are withdrawn for chemical analysis only at the request of the defendant, 

at his own expense. 

Most commonly, physicians, nurses, and medical technicians are auth

orized to withdraw blood samples, but local requirements often restrict 

authorization to specified professionals. For example, in Phoenix, Ari

zona, blood samples may be withdrawn only by a physician; and in Tampa, 

Florida, only by physicians on duty at Tampa General Hospital. In Lin

coln, Nebraska, samples are withdrawn by a registered nurse on duty at 

the jail; while in Baltimore, Maryland, a registered nurse is sent from 

a hospital to the state police barracks to withdraw the sample. 

The quantity of blood withdrawn is usually five or ten cubic centi

meters. However, in Salt Lake County, Utah, samples of only three or 

four cc are required; while at the other end of the scale, Fairfax County, 

Virginia, and Oklahoma City, Oklahoma, require two ten-cc samples. 

Blood samples are most often analyzed by state personnel. Sites 

employing state personnel and facilities include: 

Georgia (Columbus) Department of Public Safety 
Crime Lab 

Oklahoma (Oklahoma City) Oklahoma State Crime Bureau 

South Carolina (Richland County) State chemist 

South Dakota University of South Dakota 
Laboratory 

Vermont State laboratory 

Virginia (Fairfax County) State laboratory 

At several sites, city facilities and personnel are favored. These 

include: 

Arizona (Phoenix) City chemist 

Louisiana (New Orleans) New Orleans Criminalistics Lab 

Ohio (Cincinnati) City chemist 

In Salt Lake County, Utah, the County Board of Health is responsible 

for analysis of blood samples; whereas in Tampa, Florida, laboratory 
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are forwarded to both the police department and the prosecutor; in Phoenix, 

Arizona, they are transmitted to both the arresting officer and the court; 

and in Fairfax County, Virginia, the results are received by the Clerk of 

the Court. 

Regardless of the person or office which receives the analysis results, 

there is almost always a method by which the arresting officer is informed 

of the offender's BAC before the trial. At the Covina, California Police 

Department, the arresting officer must check with the records supervisor 

to learn the results; in Fairfax County, Virginia, a list containing the 

name and BAC of the offender is periodically issued by the Clerk of the 

Court, for the arresting officers. 

The degree of dependence by ASAP enforcement countermeasures on 

hospitals or other medical facilities for the processing of DWI/DUI 

offenders is generally limited. The Tampa, Florida Police Department, 

as previously mentioned, depends on one particular hospital for with

drawal and-analysis of blood samples. The Los Angeles County Sheriff's 

Department maintains a contractual relationship with the medical facility, 

which provides the hospital with $17 for each blood test administered. 

Local medical facilities and staffs are not always well-prepared to 

cope with the processing of DWI/DUI offenders, but most sites reported 

at least adequate performance when their services are needed. A few 

sites reported that medical personnel are reluctant to cooperate, for 

fear of possible liability or of being sybpoenaed to testify in court; 

but since the degree of involvement by hospital staff in DWI/DUI pro

cessing is relatively limited - at least at ASAP sites such reluctance 

has caused only minor problems. 

At eight of the sites, there are state or local statutes requiring 

coroners or medical examiners to withdraw blood samples for BAC analysis 

from deceased victims of motor vehicle accidents; seven sites reported 

no such provisions; and no information was to be had from the others. 

(See Figure IX.) 

In South Dakota, blood analyses of fatally-injured victims are 

statutorily required in all motor vehicle accident cases, but are 

presently obtained only in approximately 65% of them. There was no 
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legal requirer^ent in Richland County, South Carolina, at the time of 

the site visit, but an appurtenant statute, to become effective January 

1, 1975, had been passed by the South Carolina legislature. In Tampa, 

Florida, state law stipulates that officers may request blood samples. 

In Hennepin County, Minnesota, where the statute is purportedly vague, 

local authorities expressed the belief that BAC analyses of deceased 

victims of motor vehicle accidents are not conducted routinely. 

In jurisdictions requiring BAC analyses of persons fatally injured 

in motor vehicle accidents, the statute usually specifies a time period 

after the accident within which the blood sample must be obtained. 

Commonly this is a period of four hours from the official time of death, 

but in Vermont it is six hours and in New Orleans it is approximately 

twelve hours. Most of the time, BAC levels of accident victims are 

reported to ASAP management or its evaluation section. 

Two of the sites surveyed - Lincoln, Nebraska, and Vermont - had a 

statutory provision which required a BAC analysis of all principals in 

a fatal crash. 

Urine Samples and Analysis 

Only six sites provided information on procedures concerning the 

analysis of urine samples to determine blood-alcohol concentration. The 

Tampa, Florida, and New Hampshire countermeasures reported that urine 

samples are very rarely obtained, and Vermont reported that urinalyses 

are no longer conducted. In Baltimore, Maryland, urine samples are 

analyzed only when the offender chooses this method of evidentiary 

testing. Samples are obtained at the Central Testing Unit and analyzed 

at the State Toxicology Laboratory. The Cincinnati, Ohio, enforcement 

countermeasure also reported that few urine samples are processed (anal

yses are conducted by the city chemist). 

In Lincoln, Nebraska, urine samples are collected at police depart

ment headquarters and submission of the sample must be witnessed by the 

processing officer. The samples are then analyzed on the Gas Chromato

graph Intoximeter. The Lincoln ASAP enforcement countermeasure reporter 

the only advantage of urine samples to be that medical personnel are not 
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required to obtain them. A major disadvantage is that ASAP,officers are 

often embarrassed by the circumstances,of collecting urine specimens 

from "sloppy drunks." Also, the BAC results obtained from urinalysis 

are generally higher than those from breath samples, which may produce 

conflicting evidence. 

It has already been mentioned that 10% of the evidentiary sobriety 

testing conducted by the Los Angeles County Sheriff's Department consists 

or urinalyses. A procedural memorandum issued by the department indicates 

seven steps to be followed by officers in obtaining a urine sample. The 

department considers that urinalysis produces the most accurate results 

in terms of blood-alcohol concentration, but notes as a disadvantage that 

the process requires two urinations within a 20- to 30- minute period, 

and suspects often find difficulty in submitting the second sample. Li

censed criminalists of the department's Criminalistics Laboratory analyze 

the urine samples. 

Thirteen other sites reported that evidentiary analysis of urine 

samples is permitted by statute, but provided little information on the 

extent of their actual use. 

Other Bodily Substances 

Although five sites reported having statutes which permit the analysis 

of saliva and other bodily substances for evidentiary purposes, there was 

no evidence that any of these sites carries out such analyses on a routine 

basis. In Lincoln, Nebraska, for example, a state statute permits the 

analysis of saliva, eyeball fluid, and spinal fluid for blood-alcohol 

concentration; and in South Dakota it was reported that "other bodily 

substances" could be submitted for evidentiary analysis. Tampa, Florida; 

Phoenix, Arizona; and Kansas City, Missouri also reported the existence 

of similar statutes. 

In summary, it seems that although some ASAP sites have legal provi

sions for the analysis of additional bodily substances, and have the 

equipment and personnel to execute such analyses, they are very rarely 

conducted. 
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Training 

Law enforcement officers operate either some or all of the breath 

testing equipment at practically every site visited during the survey. 

At 15 of them, they are responsible for all breath testing. At a few sites, 

officers share the responsibilities of breath testing with chemists, non-

sworn medical technicians, or corrections officers. For example, in 

Phoenix, Arizona, where two different types of equipment are used, the 

officers conduct Breathalyzer tests, while chemists are responsible for 

.analyses on the Gas Chromatograph Intoximeter. 

In order to conduct evidentiary breath tests, officers must meet 

certain requirements which are usually established by a state agency. At 

the average ASAP site, successful completion of a 40-hour training course 

is necessary for certification. Overall, required training ranges from 

six hours in Los Angeles County, California, and eight hours in Vermont 

to 64 hours in Richland County, South Carolina. At some sites, breath 

testing is covered as part of a general course for newly-assigned officers; 

at others, the entire course is devoted to operation and maintenance of 

the breath testing devices. 

In most cases, the State Department of Health is responsible for 

training and certification. In South Dakota, however, it is the state 

university, while in Oklahoma it is the Board of Chemical Tests for 

Alcohol Influence. In Columbus, Georgia, the Crime Laboratory of the 

Georgia Department of Public Safety conducts the training, including a 

two- or three-day refresher course each year for officers already cer

tified. 

Responses from 13 sites indicated that breath operators must be re

certified there after a specified period of time. The average time period 

before recertification is one year, with a range which extends from only 

two months (Rapid City, South Dakota) up to two years (New Orleans, Louis

.iana; Indianapolis, Indiana; and Salt Lake City, Utah). In Pulaski County, 

Arkansas, operators are reexamined each 90 days by a senior officer. 

The number of certified breath examiners at sites surveyed ranges frci 

nine in Lincoln, Nebraska, to approximately 700 in Phoenix, Arizona. (See 

Figure X.) 
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W9. 

NUMBER OF CERTIFIED BREATH EXAMINERS AT

SELECTED ASAP ENFORCEMENT COUNTERMEASURES


Enforcement Countermeasure (Agency) 
Number of Certified 

Breath Examiner 
Specialists 

Total Number 
cersof Officers

Percentage of 
Breath 

Examiner Specialists 

Lincoln (Nebraska) Police Department 9 234 3.8 

Little Rock (Arkansas) Police 
Department 

Kansas City (Missouri) Police 
Department 

Fairfax County (Virginia) Police 
Department 

18 

33 

37 

168 

1300 

564 

10.7

2.5

6.6

San Antonio (Texas) Police Department 60 1115 5.4 

Minneapolis (Minnesota) Police 
Department 

64 931 6.9

Phoenix (Arizona) Police Department 700 1377 50.8 

Figure X 



The 24-Four training course leading to state certification in Arizona 

qualifies officers to use both the Breathalyzer and the encapsulator. (The 

GCI, used to analyze the breath collected in the encapsulator, requires a 

separate qualifying course.) The three-day Breathalyzer/encapsulator course 

is somewhat shorter than the five days of training which make up the average 

training course for prospective operators. Thus it would seem that Phoenix 

has selected a testing option which involves a smaller amount of training 

for a larger number of certified operators. Of the 150 encapsulators pur

chased by the Phoenix Police Department, 11 are constantly available to 

ASAP officers. 

Selection criteria for training tend to fall into four general catego

ries. At some sites, such as Pulaski County, Arkansas, current policy is 

to provide all incoming officers with such training. The Covina, Califor

nia Police Department also uses this approach to selection for training. 

Another approach is to provide breath examiner training primarily for ASAP 

officers and secondarily for any other officers who may show an interest 

in such training. Lincoln, Nebraska, and Cincinnati, Ohio, as well as the 

Richland County (South Carolina) Sheriff's Office, are examples of this 

approach. 

A third method is to use specialized selection criteria. In Kansas 

City, Missouri, potential trainees must be recommended by their supervisors. 

In New Hampshire, only experienced officers are eligible for training. And 

in the Los Angeles County Sheriff's Department, all departmental criminal

ists must qualify as breath examiners. 

Finally, volunteers are sought for training at several sites, including 

Tampa, Florida; New Orleans, Louisiana; and Hennepin County, Minnesota. A 

variation employed in Fairfax County, Virginia, is to administer a prelim

inary test and accept for training only those who achieve a qualifying 

score. The pre-test is a rare screening technique for prospective trainees; 

a more common one is the recommendation of the officer's supervisor. 

In most cases, a state agency administers the training program for 

certified breath examiners (most commonly the State Department of Public 

Health). However, there is considerable variation among ASAP sites in 

the certifying agency and the credentials of its instructors. 
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In Florida, the State Department of Health, through the Florida Depart

ment of Education, offers 80 hours of training to potential instructors, 

and those who successfully complete the course are then qualified to teach 

the 40-hour training course for incipient breath examiners. In some cases 

there is a specialized agency, such as the Oklahoma Board of Chemical Tests 

for Alcohol Influence. A somewhat similar situation is found with the 

Alcohol Testing, Approval and Permit Program of the Ohio Department of 

Health. Under this program, police officers are trained as instructors 

for the breath examiner specialist course. In Indianapolis, Indiana, li

censed chemists from the State Department of Toxicology instruct police 

officers at the City-County Training Academy. 

In other cases, the Department of Public Safety is responsible for 

breath examiner training, as in San Antonio, Texas, and Salt Lake City, 

Utah. In Georgia, the course is taught by certified chemists from the 

Crime Laboratory of the State Department of Public Safety. In South 

Carolina, chemists from the State Law Enforcement Division provide the 

necessary training in the 64-hour Breath Examiner Specialist Course. 

In Los Angeles County, California, officers are trained by criminal

ists from the Crime Laboratory of the Sheriff's Department. The instruc

tors in Phoenix, Arizona, are chemists and criminologists from the Crime 

Detection Laboratory. In South Dakota, training is conducted by the 

state chemist and instructor from the state university which, in this 

case, is the certifying agency for breath examiners. In Vermont, however, 

state police instructors are trained by the manufacturer of the breath 

testing equipment which is in use there. 

The Louisiana Board of Health provides 80 hours of training for 

instructors, who are then qualified to teach the 40-hour basic operator 

course. In Virginia and Arkansas, there are similar arrangements whereby 

the State Health Department provides the necessary training for certifi

cation or licensing of instructors. 

Finally, New Hampshire undertakes breath examiner training with 

instructors from a variety of sources. The Division of Public Health is 

responsible for administration of the training, but instructors in the 

basic course include public health officials, physicians, and state police 

officers. 
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Conclusions and Recommendations 

Physical coordination tests, as observed in the course of this site 

visit, were not uniformly given between sites and varied greatly in the 

manner in which they were administered between officers of any given law 

enforcement agency. Officers used their own interpretations in administer

ing physical coordination tests utilizing those tests that they felt were 

the most appropriate. The most frequently observed of physical coordina

tion tests administered were the: 

1) Heel-to-toe 

2) Finger-to-nose (arms extended, toward back, eyes closed) 

Officers repeatedly cited objection to the physical coordination tests 

as they felt the tests to be unreliable and poor indicators because "drunks 

practice" and experienced drinking drivers could pass the standard physical 

coordination tests even at high BAC levels. Although the various ASAP's 

initiated training for many law enforcement officers little if any guidance 

was provided in interpreting these test results. 

Recommendation: The physical coordination testing configuration origi

nally recommended by the National Safety Council and incorporated on 

most state Alcohol Influence Report Forms should be analyzed as there 

may be better methods than those which are presently employed. (i.e., 

the heel-to-toe, finger-to-nose tests, etc.) 

It would be worthwhile for a separate study and evaluation to be con

ducted for the prime purposes of determining which physical coordination 

tests might be the most appropriate in DWI enforcement rather than just 

using those which were originally proposed by the National Safety Council. 

Such an analysis and evaluation could be conducted by the individual law 

enforcement agencies or by NHTSA. 

Law enforcement agencies visited during the course of this study who 

are engaged in utilizing pre-arrest breath screening either as a counter

measure or on an experimental basis view the use of pre-arrest breath 

screening as a worhtwhile endeavor. The Borg-Warner (A.L.E.R.T.) unit is 

the most popular pre-arrest breath screening device in use throughout the 

A 
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ASAP sites. The major complaint with the A.L.E.R.T. unit, as stated by 

law enforcement officers interviewed, is the large amount of breath re

quired to obtain an adequate sample to conduct the test. Another problem 

cited is the difficulty officers have in maintaining the proper calibration 

of the A.L.E.R.T. unit. In the opinion of the authors the difficulty in 

maintaining proper calibration is not due to the sensitivity of the 

A.L.E.R.T. instrument but rather inadequate training on the part of the 

officers who are to use the pre-arrest screening device. The pre-arrest 

screening device is often mishandled by the officers and this activity will 

also cause the pre-arrest screening device to lose its proper calibration. 

The Hennepin County ASAP is conducting the most extensive use of pre-

arrest breath screening among the ASAP sites visited. This site has also 

conducted an extensive evaluation of portable breath testing devices, 

their applicability in the law enforcement environment, and their community 

acceptance. The results have been encouraging. 

Recommendation: Portable breath testing devices should be employed 

whenever possible for DWI/DUI enforcement. 

It has been established that the use of pre-arrest breath screening 

eliminates the subjective analysis conducted by the officer in determining 

whether the suspect is in fact intoxicated. The general comment made by 

officers who conduct ASAP enforcement was that they would like to see an 

instrument which is closer to the evidentiary sobriety testing device and 

would provide both quantitative and qualitative results. 

In the opinion of the authors such a device can be made available for 

field use by law enforcement officers providing that the manufacturer is 

given the impetus necessary to design such an instrument. Although the 

authors recognize that manufacturers feel that there is not enough of a 

market at this time for such a device the authors believe that the techni

cal know-how exists for such an instrument to in fact be developed. 

Officers who are conducting DWI enforcement should be furnished with the 

pre-arrest breath screening device which is accurate and be given suffi

cient training in the operation of that device to include the calibration 

and utilization. Pre-arrest screening devices would be both extensively 

used by law enforcement officers and would establish itself as a viable 
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tool in the identification of alcohol-impaired drivers. 

Recommendation: Pre-arrest screening devices should be relatively 

inexpensive so that the initial cost would not be prohibitive in the 

acquisition of the device by law enforcement agencies. 

Recommendation: Pre-arrest breath screening should be used to under

line and support a good police investigation rather than substitute 

for it. 

Whenever possible pre-arrest breath screening should be used in con

junction with physical coordination tests. 

Although the authors recognize that in order for pre-arrest breath 

screening to be implemented in any jurisdiction would require legislative 

enactment of a pre-arrest breath screening law. The authors also recognize 

that it is not uncommon for the sites who are experimenting with pre-arrest 

breath screening to do so at the authorization of a local state attorney 

or senior judicial representative who establishes the guidelines under 

which they may operate during the experimental phase of the pre-arrest 

screening program. 

Recommendation: Cooperation with prosecutors and state attorney should 

be sought and procedures for experimental programs established in 

areas where there are as yet no pre-arrest breath screening laws. 

Breath was the predominant bodily substance analyzed for evidentiary 

purposes utilizing the Smith & Wesson Breathalyzer Model 900 and Model 900A. 

The reception of breath testing for evidentiary purposes by law enforcement 

personnel appear to have been enthusiastic due to the convenience and ease 

of testing. 

Recommendation: Wherever possible evidentiary breath testing should 

be the prime method of determining blood alcohol concentration in 

those situations where offenders are given a choice between breath, 

blood or urine analysis. 

Law enforcement agencies are generally not providing a sufficient 

amount of training in the area of DWI enforcement to include sobriety 

testing. Additionally, there were a large number of agencies surveyed 
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which had a relatively small percentage of certified breath examiner 

specialists. 

Recommendation: Law-enforcement agencies should exert a-greater effort 

in training their personnel in administering evidentiary breath tests. 

The ultimate goal of each agency should be to eventually have each 

officer engaged in patrol/traffic services qualify as a certified breath 

test operator. Although many agencies interviewed stated that they would 

like to have all their law enforcement officers qualified Breathalyzer 

operators they are reluctant to do so (and officers are reluctant to 

volunteer for the assignment) due to excessive requirements for court 

appearances. It is the opinion of the authors that the widesperad use of 

the Breathalyzer and the acceptance of Breathalyzer testing procedures 

should for the basis for a judicial policy of not requiring the attendance 

of the Breathalyzer operator at court hearings. The requirement of the 

Breathalyzer operator at court hearings is, to the authors, a technique 

used by defense attorneys in 

1) inconveniencing police agencies and thus discouraging 

officers from making DWI arrests, and 

2) backlogging caseloads in the courtroom to encourage 

judges to make expeditious dispositions of DWI 

cases coming before them and thus set up a more 

advantageous environment wherein plea bargaining 

procedures may be employed. 

It was found in many locations that if a DWI offender pleaded not 

guilty" at arraignment and subsequently went to trial the case would 

generally last an entire day before it was adjudicated. It is incompre

hensible that DWI cases should require such an inordinate length of time. 

If judicial notice was given regarding the evidentiary breath testing 

procedure utilized DWI trials could be reduced in time significantly. 

Insofar as blood samples were used, a common complaint voiced by law 

enforcement personnel engaged in DWI enforcement was the lack of coopera

tion on the part of local hospital personnel in withdrawing blood samples. 

The process is usually lengthy and involves hospital staff who are often 

reluctant to cooperate for the reason that they fear being subpoenaed to 



the court for subsequent testimony. 

With regard to the urine samples, the process is simply distasteful to 

the officers and in most cases officers are required to witness the sample 

collection and are required to handle the sample container. Police officers 

generally try to avoid utilizing urine analysis.to determine BAC and as a 

result urine analysis is seldom used in determining BAC for evidentiary 

purposes. 

The use of mobile evidentiary vans does not appear to be cost-effective. 

In most situations observed, the mobile vans which were originally purchased 

for ASAP for use in DWI enforcement, were not deployed on a mobile basis 

but rather remained stationary in one location and the arresting officer 

bought the suspect to the mobile van. In the opinion of the authors the 

same purposes could be accomplished utilizing fixed locations such as 

police substations, public buildings, or some other fixed facility such as 

fire houses. The funds expended on mobile processing vans could more 

effectively have been used in obtaining additional breath testing equipment, 

pre-arrest breath testing devices, etc. 

As this survey progressed, it was apparent that in each instance where 

an ASAP site employed the use of mobile testing facilities for DWI enforce

ment the process deteriorated after a relatively short span of time and 

the vans were used in a manner heretofore described. It is simply not 

feasible, in most instances, to have the mobile vans respond to various 

locations throughout the jurisdiction in order to assist the arresting 

officer. ASAP sites which have used mobile testing facilities have found 

that it is more cost-effective to have the arresting officer respond to 

the van rather than vice-versa. 

Recommendation: The role of mobile evidentiary testing vans in ASAP 

selective enforcement should be reevaluated keeping in mind that wher

ever mobile testing facilities have been employed they have proven not 

to be cost-effective. 

42




4 

OR 

0 

ARIZONA (PHOENIX) 

Section 1 - Legislative Provisions 

ARS 28-691 

A. Any person who operates a motor vehicle upon the public highways of this 
state shall be deemed to ha.re given consent, subject to the provisions of section 
23-692, to a chemical test or tests of his blood, breath or urine for the purpose of 
determining the'alcoholic content of his blood if arrested for any offense arising 
out of acts alleged to have been committed while the person was driving or in 
actual physical control of a motor vehicle while under the influence of intoxicating 
liquor. The test or tests shall be administered at the direction of a law enforce
ment officer having reasonable ground to believe the person to have been driving 
or in actual physical control of a motor vehicle.upon the public highways of this 
state while under the influence of intoxicating liquor. The law enforcement agency 
which such officer represents shall designate which of such tests shall be admin
istered, however only the breath test shall be administered in all cases except 
where circumstances preclude its use. 

B. Following the arrest by a law enforcement officer, such officer shall allow 
a period of fifteen ninutes to elapse from the time the violator is stopped before 
administering any test prescribed by the terms of subsection A of this section. 
During such period of time the law enforcement officer shall inform the violator 
that his license or permit to drive may be suspended or denied if he refuses to 
submit to the test. 

ARS 28-691 

C. Any person who is dead, unconscious or who is otherwise in a condition

rendering him incapable of refusal, shall be deemed not to have withdrawn the'con

sent provided by subsection A and the test or tests may be administered, subject

to the provisions of section 28-692.


D. If a person under arrest refuses to submit to a chemical test designated 
by the law enforcement acency as provided in subsection A, none shall be given. 
The department, upon the receipt of a sworn report of the law enforcement officer 
that he had reasonable grounds to believe the arrested person had been driving or 
was in actual physical control of a motor vehicle upon the public highways of this 
state while under the influence of intoxicating liquor and that the person had re
fused to submit to the test, shall suspend for a period of six months his license or 
permit to drive, or any nonresident operating privilege. • 

ARS 28-692 

B. In the trial of any civil or criminal action or proceeding for a violation 
of subsection A of this section relating to driving or being in actual physical control 
of a vehicle while under the influence of intoxicating liquor, the amount of alcohol 
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in the defendant's blood at the time alleged as shown by chemical analysis of the 
defendant's blood, urine, breath or other bodily substance shall give rise to the 
following presumptions: 

1. If there was at that time 0.05 per cent or less by weight of alcohol in the de
fendant's blood, it shall be presumed that the defendant was not under the influence 
of intoxicating liquor. 

2. If there was at that time in excess of 0.05 per cent but less than 0.10 per cent 
by weight of alcohol in the defendant's blood, such fact shall not give rise to any 
presumption that the defendant was or was not under the influence of intoxi a%iag 
liquor, but such fact may be considered with other competent evidence in detez'wl 
ing the guilt or innocence of the defendant. 

3. If there was at that time 0.10 per cent or more by weight of alcohol in the de
fendant's blood, it shall be presumed that the defendant was under the influa;:ee 
of intoxicating liquor. 

4. Paragraphs 1, 2 or 3 of this subsection shall not be construed as limiting the 
introduction of any other competent evidence bearing upon the question of whether 
or not the defendant was under the influence of intoxicating liquor. 

C. Per cent by weight of alcohol in the blood shall be based upon grams of 
alcohol per one hundred cubic centimeters of blood. 

*D. Chemical analyses of the person's blood, urine, breath or other 'moodily 
substance to be considered valid under the provisions of this section shall 'eve 
been performed according to methods approved by the state department of health and 
by a person possessing a valid permit issued by the state department of health for 
such.purpose. The state department of health is authorized to approve satisfactory 
techniques or methods, to ascertain the qualifications and competence of pcrsznL 
to conduct such analyses, and to issue permits which shall be subject to termination 
or revocation at the discretion of the state department of health. 

E. When a person shall submit to a blood or urine test under the provisions 
of section 28-691, only a physician or registered nurse, or other qualified 
other than the arresting officer, may withdraw blood or take urine specimens f^M 
the purpose of determining the alcoholic content therein. Such limitations Shell 
not apply to the taking of breath specimens. 

F. The person tested may have a physician or a qualified technician, chem
ist, registered nurse or other qualified person of his own choosing administer a 
chemical test or tests in addition to any administered at the direction of a law 
enforcement officer. The failure or inability to obtain an additional test by a 
person shall not preclude the admission of evidence relating to the test or :a •.. 

.ken at the direction of a law enforcement officer. 

C. Upon request of the person who shall submit to a chemical test or 
full information concerning the test or tests shall'be made available to him ox 
his attorney. 
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H. If a person under arrest refuses to submit to a chemical test under the 
provisions of section 28-691, evidence of refusal shall be admissible in any civil 
or criminal action or proceeding arising out of acts alleged to have been committed 
while the person was driving or in actual physical control of a motor vehicle upon 
the public highways of this state while under the influence of intoxicating liquor. 

I. It is unlawful and punishable as provided in section 28-692.01 for any 
person who is an habitual user of or under the influence of any narcotic drug or 
who is under the influence of any other drug to a degree which renders him incap
able of safely driving a vehicle to drive a vehicle within this state. The fact 
that a person charged with a violation of this subsection is or has been entitled 
to use such drug under the laws of this state shall not constitute a defense against 
any charge of violating this section. 

Excerpts

Rules and Regulations for the Determination of Blood Alcohol Content.


Arizona State Department of Health.

Article 8

Part 4


Reg. 8-4-1.1 Legal Authority, Purpose and Scope 
A. The following rules, regulations and standards relating to the techniques 

and methods to be used for the determination of the alcohol content of blood by 
chemical analysis and relating to the issuance of permits to conduct such deter
mination have been adopted by the Arizona State Department of Health pursuant to 
authority granted in 628-692D., Arizona Revised Statutes. 

B. The purpose of this Part is to provide standards and qualifications for 
the issuance by the Department of permits to operators and analysts and approve 
methods of determining the alcohol content of a person's blood under $ 28-692, 
Arizona Revised Statutes. 

Reg. 8-4-1.2 Definitions 

J. "Operator" means a person who operates a breath testing or collection 
instrument for the purpose of obtaining a determination of blood alcohol content 
from a specimen of breath.

K. "Operator Permit" means a certificate issued by the Department indicating 
the permit holder has been determined to be qualified and competent to utilize a 
breath testing or collection instrument. 

Reg. 8-4-2.2 Approval of Breath Testing and Collection Devices 

Devices used outside a laboratory to determine blood alcohol content of the 
breath or to collect a sample of breath for determination by an analyst, shall be 
approved for use by the Director upon application by any law enforcement agency or 
laboratory, using forms provided by the department showing that such device will 
be used in the state and that such device is an acceptable method of collecting 
samples or determining blood alcohol. Such application shall be accompanied by 
substantiating evidence of reliability and accuracy of the device. 
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The commisst'ener,, upon specific findings that a device is not accurate, is 
unreliable, or is not an acceptable method of determining blood alcohol content 
or of collecting samples or that its use has been discontinued in the state, may 
disapprove further use of the device in the state for purposes described in f28
692 Arizona Revised Statutes.. 

Reg. 8-4-2.3 Testing Procedures 

Permit holders shall have access to written procedures for performing testa 
and collecting samples in the determination of blood alcohol content. 

Sec. 8-4-3 Permits 
Reg. 8-4-3.1 General 

A. The Department shall issue operator permits to properly qualified applicants 
upon verification of training and experience. Such permits shall be valid until re
voked or until the permit holder ceases to be employed pursuant to Regulation 8-4
3.2, A.1. 

Reg. 8-4-3.2 Qualifications, 
A.A person desiring an operator's permit shall: 

1. Be employed by a law enforcement agency or by a laboratory which provides 
a breath testing or collecting instrument for his use as set forth in Reg. 8-4-2.2 and 

2. have successfully completed a course approved by the Department in deter- _ 
mination of blood alcohol content utilizing a method of breath testin or sample 
collection. 
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Section 2 - Physical Coordination Tests 

ASAP enforcement officers routinely administer physical coordination 

tests to suspected DWI offenders at the scene of the arrest. The tests 

are those contained in the Alcohol Influence Report (Fig. 1-2), with the 

exception of picking up coins. The latter was discontinued by the ASAP 

enforcement countermeasure because it was found to be too subjective and 

unnecessarily complicated. 

Results and conclusions are entered by the examining officer in the 

appropriate space on the Alcohol Influence Report. In general, ASAP 

officers were convinced that results obtained from this mode of testing 

were of value if introduced into evidence at the trial of the accused. 

All physical coordination tests are administered only once, at the 

scene where the suspect was stopped. There is no requirement for the

presence of witnesses while physical coordination tests are administered. 

An improvisation noted at this particular site was that officers 

frequently asked drunk driving suspects to recite the alphabet. Appar

ently, members of the ASAP enforcement countermeasure were satisfied 

that this is a useful testing method indicative of impairment where that 

condition is manifested. 

Conclusions: Obsf:rvation of ASAP officers in the field tended to 

support the assertion that the physical coordination tests were 

generally faithfully administered, without undue discretion or 

deviation on the part of the individual officer. There appeared 

to be a general consensus by ASAP officers that physical coordina

tion tests were useful in the determination of impairment. 

E'imination of the coin pick-up test appears to be justified. 

In addition to this one, other sites have made a similar decision 

concerning this specific test, largely for identical reasons. In 

the course of several site visits, instances were cited where offi

cers testifying in court with regard to physical coordination tests 

were requested by defense attorneys to demonstrate the coin pick-up 

test, and had difficulties in meeting the requirements of the test. 

Alphabet recital, although not intended to be a substitute for the 

47




coin pick-Up, was very well received by officers and is believed to 

be of considerable validity in demonstrating impairment. 

Recommendations: In its present form, physical coordination testing 

as undertaken by the ASAP enforcement countermeasure in Phoenix 

appears to be a viable, functional element of that countermeasure. 

At this time, no changes are recommended. 

Section 3 - Pre-arrest Breath Screening 

Not applicable. The Phoenix ASAP enforcement countermeasure never 

experimented with pre-arrest breath testing devices. 

Conclusions: Specific reasons for the non-use of pre-arrest breath 

screening devices in Phoenix were not provided. The impression 

formed by the author was that portable breath testing devices (PBT's) 

were not considered to be essential to DWI enforcement, and the 

additional expense of their purchase was felt to be unjustified. 

Recommendations: In the opinion of the author, the use of PBT's 

by members of the Phoenix ASAP enforcement countermeasure could have 

a considerable impact on reducing the subjective judgmental decisions 

which officers presently are often forced to make in the field. Al

though none of the PBT's currently in use by other ASAP enforcement 

countermeasures approach the level of accuracy shown by some eviden

tiary breath testing apparatus, it can be reasonably assumed that 

PBT's do provide considerably better input concerning a suspected 

offender's state of sobriety than any other method presently used to 

arrive at a determination prior to the evidentiary test. In view of 

existing data concerning PBT's (other than those furnished by the 

manufacturer) which are available to any ASAP, it should not be 

overly difficult to arrive at an intelligent decision as to which of 

the devices is the most suitable and cost-effective for the indivi

dual site. The author recommends, therefore, that the Phoenix ASAP 

seriously study the potential value of PBT's to its enforcement 

countermeasure, with implementation at the operational level as the 

ultimate objective. 
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Section 4 - Evidentiary Sobriety Testing 

Arizona law prescribes that the following bodily substances may be 

sampled and submitted for analysis to determine blood-alcohol concentra

tion (BAC): 

- Breath 

- Blood 

- Urine 

- Saliva 

- Any other bodily substances which will, upon analysis, indicate 

blood-alcohol concentration. 

The arresting officer is empowered to determine which type of analysis 

is to be undertaken. 

Breath samples are predominantly submitted for BAC analysis, for the 

simple reason that the ASAP enforcement countermeasure is geared for that 

kind of analysis only. The evidentiary breath testing devices listed 

below are currently employed: 

- Smith & Wesson Breathalyzer (Models 900 and 900A) 

- Gas Chromatograph Intoximeter (GCI); manufactured by Intoxi

meters, Incorporated. 

For Breathalyzer analyses, DWI suspects are transported to the ASAP 

testing facility, where they then submit a breath sample directly into 

the apparatus. The GCI's are kept at the police department's Crime 

Detection Laboratory, where analyses are conducted by staff chemists. 

ASAP officers have also been provided with encapsulators which are used 

to obtain breath samples at the scene of the arrest. The encapsulated 

breath sarple is then forwarded to the Crime Detection Laboratory for 

analysis on the GCI. 

The Phoenix ASAP purchased the following breath testing apparatus 

for the enforcement countermeasure: 

- Seven Breathalyzers (Model 900A), at an approximate cost 

of $750 each 
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- Three Gas Chromatograph Intoximeters (GCI's), at an approximate 

cost of $2,700 each 

- 150 encapsulators, at an approximate cost of $100 each 

Of these, five Breathalyzers and eleven encapsulators are normally avail

able for field use by ASAP officers. Each of the district stations, as 

well as the headquarters of the Phoenix Police Department, contains a 

Breathalyzer available for use at any time. The remaining encapsulators, 

which are equally dispersed throughout the district stations and the 

headquarters facility, are available to officers on regular patrol. With 

the exception of the GCI's (which are retained by the Crime Detection 

Laboratory), no visible measures are taken to restrict access to eviden

tiary breath testing devices (Breathalyzers and encapsulators), or other

wise to ensure their security. The Crime Detection Laboratory is respon

sible for ensuring that all necessary supplies are available so that 

evidentiary breath testing may be conducted properly and smoothly. 

The presumptive level of intoxication in Arizona is .10% of blood-

alcohol concentration. By statute, no presumption may be made at BAC 

levels ranging from .051% to .099%, but a suspected DWI offender may 

still be charged with the offense and could be convicted based upon other 

incriminating testimony and evidence. If the suspect's BAC is at the 

level of .05% or less, he is presumed not to have been intoxicated. As 

yet, there is no per se statute concerning levels of intoxication. 

Arizona has an Implied Consent law which provides that anyone who 

willfully refuses to submit to an evidentiary sobriety test will have 

his privilege to drive suspended for a period of six months. Pertinent 

provisions of the statute are contained on the reverse side of the Offi

cer's Affidavit (Fig. 1-3). These are read verbatim to the offender 

immediately prior to the test, and if the suspect still fails to compre

hend the provisions, they are explained in la.y terms by the officer. 

A refusal under the provisions of the Implied Consent statute may 

take several forms: 

- Willful assertion of non-compliance with mandates contained 

in the statute. 
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- Obstinate silence by the accused during advisement of Consti

tutional rights and Implied Consent provisions. 

- Obvious or disguised attempts by the suspect to undermine the 

sample-taking process. 

Anyone refusing to submit to the evidentiary sobriety test is charged 

with the original offense of Driving While Under the Influence, in addi

tion to facing an administrative hearing by the Drivers License Service 

of the Arizona Highway Department. The arresting officer must also be 

present at the hearing and must establish the following to the satisfac

tion of the Hearing Officer: 

- Did he have sufficient grounds to believe that the suspect 

was under the influence of intoxicants? 

- Did the accused understand the provisions of the Implied 

Consent statute? 

- Was the accused in physical control of his vehicle? 

These are the key elements which must be brought out at the time, and 

little else appears to exert any influence on the outcome of the hearing. 

It was made plain that there are normally no problems on the part of the 

police officer in attesting positively to the above, and the operators' 

license of the accused is usually suspended for the six-month period. 

The latter has the option, however, of appealing the findings of the 

Hearing Officer to Superior Court. 

Evidentiary breath testing devices, other than the GCI, are operated 

by law enforcement officers who have successfully completed a 24-hour 

training course which qualifies them to operate the Breathalyzer and 

encapsulator. Upon completion of the training course, the new operator 

is issued a permit by the Arizona State Department of Health. Training 

material and additional requirements for prospective breath test opera

tors may be reviewed in Appendix A; Exhibit Ia. The GCI's are operated 

only by staff chemists of the Crime Detection Laboratory. 

The DWI suspect is observed for a minimum of 15 minutes before the 

evidentiary breath test is administered. This observation, which may 

be carried out by the arresting officer, commences once the officer is 
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in a position to do so without interruption. If the arresting officer 

also happens to be a certified breath test operator, he may administer 

the evidentiary test to his own prisoner. As a matter of fact, it was 

mentioned that this procedure is generally followed in the case of ASAP 

officers. The suspected offender is not presented with any document 

which bears his blood-alcohol concentration, but is usually informed 

verbally by the examining or arresting officer. 

Unless administering the evidentiary breath test, the arresting 

officer is not required to witness the procedure. Pertinent details 

concerning procedures followed in the Breathalyzer analysis, in addition 

to conclusions formed by the examiner and the arresting officer, are 

entered on the Alcohol Influence Report (Fig. 1-2). 

If the Breathalyzer was used, the individual evidentiary test is 

recorded in a log book (one log book for each Breathalyzer) provided 

for that specific purpose. These logs are subject to periodic inspec

tion by chemists of the Crime Detection Laboratory. 

Samples collected by means of the encapsulator are forwarded to the 

Crime Detection Laboratory, along with a Request for Scientific Analysis 

(Fig. 1-4), which formally directs chemists at the Laboratory to conduct 

the analysis. 

Breath is by far the substance preferred for analysis of blood-

alcohol concentration. (The reasons for this development have been 

previously pointed out.) Blood samples are generally withdrawn only 

at the request of the DWI suspect (at his own expense), or if, for any 

reason, he is incapable of insufflating a breath testing device. In 

the event that a blood sample must be obtained, only a licensed physi

cian (or registered nurse) is authorized to withdraw it. The sample 

is then forwarded to the Crime Detection Laboratory, where it is 

by a staff chemist. (If the sample was withdrawn at the suspect's 

request, it is analyzed by a private laboratory.) 

The arresting officer, as well as the court of jurisdiction, is 

apprised of the results of the analysis, which may be as early as on 

the following day. The arresting officer receives a copy of the dog-! «Y-,_S 
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containing the offender's BAC, and another copy is forwarded to the 

police department's Traffic Bureau. 

Knowledgeable sources indicated that local medical facilities, al

though certainly prepared to handle blood sample withdrawal, are usually 

not enthusiastic about DWI processing in that sense. It is felt that 

the medical staff prefer not to become involved, fearing the possibility 

of being subpoenaed to testify at the trial of the accused. (The police 

asserted that this fear is unwarranted, since the arresting officer is 

required to witness the withdrawal of the blood sample.) The consequence, 

of course, is that blood samples are usually not obtained unless there is 

no other alternative. 

Blood samples of persons fatally injured in motor vehicle crashes 

are obtained only if requested by police. Apparently, at the time of 

this survey, there was no statutory requirement for standard application 

of this procedure. The same seemingly applies to principals in a crash 

resulting in fatalities. 

From all indications, urine samples or bodily substances other than 

breath or blood are rarely submitted for BAC analysis. Urine samples 

are more likely to be obtained if the officer suspects drugs or narcotics 

as the intoxicating factor. 

Conclusions: The ASAP enforcement countermeasure of the Phoenix 

Police Department consists entirely of motorcycle units, with the 

exception of one unmarked patrol vehicle which is principally used 

for prisoner transports. The breath encapsulators are portable and 

lightweight, thus being particulary adaptable for use by motorcycle 

officers. 

Both the Breathalyzers and the encapsulators appear to have been 

well-received by officers engaged in ASAP enforcement. No problems 

of any magnitude associated with these devices could be recounted by 

any of the officers queried. With the gas chromatograph, however, 

an occasional problem surfaced concerning blood-alcohol readings. 

It was mentioned that, now and then, low readings were obtained from 

breath samples of obviously intoxicated suspects. (This may not 
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necessarily be attributable to the gas chromatograph, however. It 

should be remembered that the breath sample is collected by means of 

the encapsulator, and careless operation of the latter could be 

responsible for deficient samples.) It must be recognized, though, 

that in using the encapsulator only one sample of the suspect's 

breath is collected, regardless of the quality of that sample. There

fore, should the arresting officer fail to exercise scrupulous care 

in obtaining the sample, he may be left with something less than a 

specimen which is accurately indicative of the suspect's sobriety at 

the time of his arrest. The results are not immediately known to the 

arresting officer, because the sample must be forwarded to the Crime 

Detection Laboratory for analysis on the gas chromatograph. Conse

quently, use of the encapsulator precludes the opportunity for a re

test in the event that the sample provides a suspiciously low BAC 

reading. 

The Phoenix ASAP enforcement countermeasure, along with practically 

all others examined in this survey, overwhelmingly endorses breath 

analysis as the most sensible approach to sobriety testing for eviden

tiary purposes. All necessary equipment and facilities are maintained 

by the police department, and officers are assured of relatively 

trouble-free processing with a minimum of delay. 

The author was left with the impression that other methods of evi 

dentiary sobriety testing are avoided when possible, mainly because 

extraneous facilities and/or personnel must usually be sought to 

carry them out. When this becomes necessary, the process is often 

more time-consuming, complex, and problematic. 

Recommendations: The system for evidentiary sobriety testing in oper

ation by the enforcement countermeasure of the Phoenix ASAP appear-

to be satisfactory in all respects and is unanimously accepted by 

those involved in the effort. The variety of breath examining appar

atus in use provides an adequate capability to handle any situation 

which may arise involving this mode of sobriety testing. Resources 

for other methods of sobriety testing are sufficiently available to 

preclude any difficulties in this area. 
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It is not known whether the Arizona State Department of Health 

has ever issued regulations addressing security and access restric

tions pertinent to evidentiary breath testing equipment, but it was 

evident that nothing of the kind is being observed in the use of the 

Breathalyzer. In the opinion of the author, tighter administrative 

control of the devices will serve to prevent abuse or tampering, thus 

helping to reduce maintenance and upkeep, in addition to enhancing 

the Breathalyzers' function as evidentiary instruments. 

Some skepticism may be justified when considering the 24-hour 

Breathalyzer Operator's course currently offered to police officers. 

It appears that completion of a 40-hour course may be more appro

priate as a minimum requirement, since there is some doubt whether 

prospective operators are sufficiently indoctrinated in the span of 

24 hours of instruction. During this training, candidates are 

exposed to the decimal system of mathematics, the effects of alcohol 

on the human physiology, the principles of breath testing, and fault-

free manipulation of the Breathalyzer. A 24-hour course of instruc

tion may permit only a cursory examination of some of these aspects. 

A statutory requirement directing medical examiners or coroners 

to analyze a blood sample of fatally-injured victims of motor vehicle 

crashes for blood-alcohol concentration would certainly be desirable. 

Ideally, such a statute should contain provisions for this kind of 

analysis in the case of all principals involved in a motor vehicle 

crash resulting in a fatality. 
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CITY OF PHOENIX, ARIZONA 

POLICE DEPARTMENT 
ALCOHOL INFLUEI CE 

REPORT 
Nanet asl first Middle 

Address City State S. .# DR. L tc.N 

origin Sex D.O.B. Occupation O.R. Lit# it a S t Traffic Bureau Use Acc.a RID

Loc. of rres Date-Time of Arrest

AM PM


Vehicle Description Vehicle released to:

Removed or left: 

Were you operating Where were From where

this vehicle? YES NO you going? did you start?


What time did What time Actual time Where are 

you leave? is it now? you now? 

What have You How much? Where were

been dnnkino7 vn.. dr^ntrino)


Time you Time you Have you been YES tit. Whate

started drinking stopped drinking drinking since


the accident?

Are you hurt? Old you get Are you


YES NO bump on the head? YES NO sick? YES NO


Nature of Illness Have you been to When

a Dr. or Dentist YES NO Date-Time

Recently')


Name of Or. Reason for visit Have you taken


or Dentist. any medicine in YES NO

past 24 hours? 

Type of Medicine Time of last dose Do You have Do you

or pill Date Time diabetes? YES NO take inaiilin YES NO


Have you used a Do you have Do you 
mouthwash or YES NO False teeth YES NO vr5ar glasses? YES Nt,

spray recently


Do You have any if yes describe

physical defects? YES NO


Are you under the What is the What day of

influence of Alchotic date today ? the week is it?

Liquor now?


What location were You What direction Describe Accuracy)


stopped by the officer? is north?


When did you What did How much sleep How much

have you had last eat? you eat? sl•aep today:

in the last 24 hours? 

Now long have you Is the officer that arrested 
You here now ilf asked at been awake? From To YES NC 
other than location of arrest) 

t 

EXAMINATION: (Draw circles around words describing observed condition - add other words of your own). 

Breath Odor of intoxicating liquor- Apparently none Faint Moderate Stronp 

Color of Face Apparently normal Flushed Pale Other-Describe: 

Clothes Clean Orderly Disarranged Torn Bloody Vomit Urine Other: - Describe: 

Polite Excited Antagonistic Cocky . Stuporous Other-Describe: 

Attitude 
Cooperative indifferent Hilarious Talkative moulting Sleeping


1


t !IUSUQI Actions Profanity Hiccough Belching Vomiting Fighting Other - Describe:

I


Lyet Apparently normal Watery Bloodshot Other-Describe. 

I"
COORDINATION TESTS (Conduct in sequence if subject is willing) Circle appropr:ata wordt. 

CHOICE OF BALANCE ON WALKING & FINGER PICKiNG UP M• 

r 
SPEECH WORDS ONE LEG BALANCE TURNING TO NOSE I COINS 

Mumbled Good RIGHT LEFT Natural Natural Right Natural ICcc.t-

Natural Poor Poor Poor Sure Stumblad IN orrr. 
Unable Unable 

Swaying Swaying Unsrrn.'.,.
Slurred Bad Hesitant sway Sway 
..area Stoggering Uncertain F'°'
Refused Refused Sagging Knees

Foiling Falling fi. sae 'ote,3d y Steady Le l tI ^ Uncertain Uncertain

Sure j
Need Support 

I L'rc ar^.ain , 
1 I

Arrest or Citation D.W.I. Only 

Y 

a 
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--- Attach Photograph Here Attach Breathalyzer Test Record Here
BREATHALYZER OPERATIONAL CHECK LIST INVESTIGATING OFFICER OPERATIONAL CHECKMIST

1. Check temperature (50' + 3'C). Breathalyzer Na,
2. 1. Read the standard "ADMONITION OF RIGHTS CARD" to theInsert ampul in left-hand holder.

subjt being charged, prior to questioning.3. Gouge, open and connect test ampul. (Ampul Control Number 2. Cali IecBureau for any prior bookings at similar Cheryes on some
subject within the post 24 his. Phone eat. 6116 and have the

4-0 turn to TAKE, flush out instrument with squeeze bulb, turn nomr entered on the I Bureau Log.
to ANALYZE and affix test record. 3. Obtain a driver's license check of subject, phone 261.7401 days

5. q When red empty light appears, wait fly minutes, turn on LIGHT or after S P.M. phone 261-7406. Enter this information on the
and BALANCE. line above "Arraignment Date" including source of information

6. Ink pointer, align with start fine and stamp test record. at she'driver's license bureau.
7. Turn to TAKE, affix mouthpiece, take breath sample turn to 4. Implied Consent Low explained.

ANALYZE. (Record time of test.)
8. When red empty light appears, wait 1) minutes, turn on LIGHT, Subject observed minimum

BALANCE and stomp test record. fifteen minutes immediately Observing Officer
9.0 Turn valve to OFF, remove and dispose of test anpul, record prior to chemical test by: (Signature & Serial)

result. 0
Percent Blood Alcohol %by wt. TATE a TtME OF TEST L CA ION OF TEST TYPE OF TEST

[]BREATHALYZER EI BLOOD []G.C.I. KIT s [] OTHER

Operator Comments

motors Nome & Serial Number

IS NOT [I INTOXICATING LIQUOR
CONCLUSION OF OFFICER: That the subject examined under the influence of

^.) 1S E.) DRUGS

What brought subject to Accident Changing Lanes [I Citizen []
Oflicer's attention Speed Traffic Control Viol. CI Other:

Unusual Statements:

Sig-is of Injury, Illness Location where
or physical defects: examination made:

Witness Name Address Phones Obtain written statement testifying
to the driving of the defendant.

Witness Name Address Phone e Obtain written statement testifying
to the driving of the defendent

MVD Driver's Lic. Record 1-Bureou DWI Record Check (NCIC)

Arraignment Dote Court Time: Officers Next Two s1 Date Time Court e2 Dote Time: .n
a.m. Court Dotes. o.m. a.m.
p.m. p.m. p.m.

CODE NUMBER WRITTEN DESCRIPTION CITATION # CODE NUMBER WRITTEN DESCRIPTION CITATION M

DETAILS

Right Index

Name Address Phone
Driver Released To:

Arresting Officer Name & Serial fl

STATUS: (Circle all that apply to this subject) Driver Passenger Pedestrian Non-Accident Fatality Property Damage
 * 

*

Personal Injury Arrested Released Hospitalized If subject ci 57 eased, indicate the responsible pony and address of some.

Figure 1-2 (cont'd.)



Mal I OSIGINAL ONLY WI 
Driver License $Rwkall, 
2330 North 20th AWn

Phoenis: Arizona esoas


ARIZONA HIGHWAY DEPARTMENT

OR)VIEi8 LICEMEE SWYiCE


OFFICER'S AFFIDAVIT 

, says 
IC - PLEASE ). 

on at .M
w (T) 

as in or nest 
ILOCA T OR NIOHWAIII (TOWN) 

Arizona, was arrested and cited 
(AwaSTEI) 

for the following violation(s): 
(CITATION NO.) (VIOLATION) (CITATION NO.) (VIOLATION) 

Anestee's address: 
(STREET) (CITY) (STATE) (ZIP CODE) 

Dr. Ucense No. State D.O.B. 
(MONTH-DAY-YEAR) 

Vehicle License No. state Year 

Vehicle description 
(COLOR) (YEAR) (MAKE) (MODEL) 

I had reasonable cause to believe the person arrested had been driving a motor vehicle upon a 
highway while under the influence of intoxicating liquor. Among the actions which led me to that 
belie( were: 

1. The arrestee's driving behavior and the details of the pursuit and apprehension are as described: (or is des
cribed on the attached report which is incorporated herein by this reference) : 

2. After the arrestee was apprehended-( observed the following objective symptoms of intoxication, as described 
in the attached visual form which is incorporated herein and made a part hereof: (Or as described herein if a 
visual torn is not attached: 

EXAMINATION: (Draw circles around words describing observed conditions. Add other words of your own.) 

SSEATH Odor of alcoholic liquor - apparently none Faint Moderate Strong 

COLOR OP PACE Apparently Normal Flushed Pale (Other) --^

CLOT"" Orderly muse" Soiled Disarranged Disorderly (Describe) 

Polite Excited Antagonistic Cocky Care-free Stuporous (Other)
ATTITUDE
Cooperative Indifferent Hilarious Talkative Combative Insulting


UNUSUAL ACTIONS Profanity Hiccough Belching Vomiting Fighting (Other) 

EYES Apparently Normal *story Bloodshot 

q PUPILS Apparently Normal Dilated Contracted Poor Reaction to Light 
^_ . 

q	 BALANCE Fair Sure Swaying Wobbling Sagging Knees Falling (Other) 

q	 WALKS Fair Surd Swaying Stumbling Staggering Falling (Other) 
0 

TURNING Fair Sure Swaying Uncertain Staggering Falling (Other) 

q FINGER-TO•NOSE TEST Right - Sure Uncertain Left - Sure Uncertain (Other) 

f. q PICKING UP COINS Sure slow Uncertain Unable (Other) 

Fair Slurred Stuttering Confused Incoherent (Other)
q SPEECH
Choice of Words Clearness and Correctness of Enunciation
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READ TO ARRESTEE: 

1.	 A.R.S. 128-691, as amended, requires you submit to a chemical test to determine the alcoholic content of your 
blood. If you refuse to submit to this test, your right to drive will be suspended for six months. 1 am, dNrsfore, 
requesting you submit to a breath test. 

2.	 Those rights of which you have just been advised, that is the right to remain silent or to speak with an attorney, 
have an attorney present during questioning, or to have one appointed for you. rb not apply to this request. 

3. If you remain silent, your silence will be considered a refusal to take the test. Likewise, you we advised that 
regardless of what an attorney may advise you regarding submission to this test. if you refuse to take the test. 
your right to drive will still be suspended for six months. 

CHECK APPROPRIATE ANSWER: 

Arrestee was informed that he was under arrest before a breath test was requested by officer. YES NO 

Arrestee was advised that if he refused to submit to the test his right to drive would be suspended 
for six months. YES NO 

Did arrestee appear to understand the consequences of refusal to take the test?	 YES NO 

If no, explain why not. 

Did arrestee refuse to submit to the test?	 YES NO 

Indicate exactly how arrestee refused to submit to the test. 

I certify that the foregoing is true and correct and that I read paragraphs 1.2 and 3 under "READ TO ARRESTEE" to 
the person named herein. 

Signature of Officer:	 I.D. No. 

Agency: 

Address 
(STREET) (CITY)	 (COUNTY) (ZIP CODE) 

On the day of	 , 19 , the person whose signature is affixed to this affidavit 

was placed under oath and swore to me the statements contained in this affidavit were true and correct and affixed 
his signature thereto in my presence. 

0	

0 

P	

1.	

2

it 

3.	

(NOTARY PUBLICS 

My commission expires: 

IMPORTANT INSTRUCTIONS TO ARRESTING OFFICER 

Thisaffidavit is to be submitted only when an arrested person refuses to submit to a breath test. If circumstances 
precluded the use of a breath test and a blood or urine test was requested and refused, you should request your 
legal advisor to prepare an affidavit to submit to the Department. 

. The language appearing under the heading "READ TO ARRESTEE" must be read to the arrestee when asking that 
person to submit to the breath test. 

When you have completed this affidavit, take it S9 Notary Public, have the Notary place you under oath, 
swear to the Notary the statements in the affidav and sign it. 

Figure 1-3 (cont'd.) 
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THAT HE DID MAKE AN.EXAMI,NATION AND ANALYSIS OF THIS EVIDENCE AND IN HIS OPINION:

t

n

AT TIIE CONCLUSION OF THE ANALYSIS THE EVIDENCE ON DAY OR - a P
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Figure 1-4
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ARKANSAS (PULASKI COUNTY) 

Section 1 - Legislative Provisions 

From State Statute 75-1027: 

It is unlawful and punishable as provided in Section 3 
(75-1029) of this Act for any person who is under the 
influence of intoxicating liquor to drive or be in 
actual control of any vehicle within this State. 

From State Statute 75-1031: 

In any criminal prosecution of a person charged with 
the offense of driving a vehicle while under the 
influence of intoxicating liquor, the amount of 
alcohol in the defendant's blood at the time alleged 
as shown by chemical analysis of the defendant's 
blood, urine, breath, or other bodily substance, 
shall give rise to the following presumptions: 

- If there was at that time 0.05% or less by 
weight of alcohol in the defendant's blood, 
urine, breath or other bodily substance, it 
shall be presumed that the defendant was not 
under the influence of intoxicating liquor. 

- If there was at that time in excess of 0.05% 
but less than 0.10% by weight of alcohol in 
the defendant's blood, urine, breath, or 
other bodily substance, such fact shall not 
give rise to any presumption that the defen
dant was or was not under the influence of 
intoxicating liquor, but such fact may be 
considered with other competent evidence in 
determining the guilt or innocence of the 
defendant. 

- If there was at that time 0.10% or more by 
weight of alcohol in the defendant's blood, 
urine, breath, or other bodily substance, it 
shall be presumed that the defendant was under 
the influence of intoxicating liquor. 

From State Statute 75-1045: 

Any person who operates a motor vehicle upon the highways 
of this State shall be deemed to have given his consent..., 
to a chemical test or tests, of his blood, breath or urine 
for the purpose of determining the alcoholic contents of 
his blood, if arrested for any offense arising out of acts 
alleged to have been committed while the person was driving 
or in actual physical control of a motor vehicle while 
under the influence of intoxicating liquor... 
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From State Statute 75-1026: 

It is unlawful for any person who is an habitual user of 
or under the influence of any narcotic drug or who is 
under the influence of any other drug to a degree which 
renders him incapable of safely driving a vehicle to 
drive a vehicle within this State... 
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Section 2 - Physical Coordination Tests 

Judges and prosecutors of Pulaski County have identified four element

necessary to obtain a conviction for DWI in cases appearing in their 

jurisdiction: 

- Observation of the officer, before and during the arrest. 

- Field tests administered by the officer. 

- Admissions by the arrestee. 

- Chemical test evidence. 

s 

The following information is extracted from the Pulaski County Safety 

Action Project Training Promo ram Lesson Plan. This document has been 

accepted as the training plan to be utilized in instructing new officers 

and its content has been recognized as accurately depicting the who, how, 

and what variations used by the law enforcement personnel of the Pulaski 

County ASAP. (See Appendix A; Exhibit 2a.) 

After an officer stops a suspected DWI he has two (2) reasonable 
alternatives: 
1. He may decide that the suspect is not intoxicated and, there

fore, either issue a citation for another observed violation 
or release the driver. 

2. He may determine intoxication and place the driver in custody. 
Before formal arrest the officer may wish to conduct further 
investigation to determine whether to dismiss the person 
stopped in error and, conversely, to make an arrest with more 
confidence. In most cases this investigation consists of 
"field tests." The administration of field tests prior to 
arrest, run the risk of violating the Fifth Amendment con
cerning self-incrimination and the Fourth Amendment concern
ing unreasonable search and seizure. 

Arrest is commonly defined as having four (4) elements as follows: 
1. Intention to arrest. 
2. Actual or assumed authority. 
3. Actual or constructive restraint of the person to be arrested. 
4. Understanding by the arrested person that he is being arrested. 
At the moment of arrest or as soon as possible thereafter, the 
person arrested should be told of the constitutional rights avail
able to him. Field tests administered following arrest are not 
as subject to legal challenge as tests administered prior to arrest.
It is observed that the officer has the legal authority to release 
a person from arrest if he decides after the field tests that he 
is not DWI. 
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Field tests may be given prior to or after arrest. 
1. Prior to arrest helps to establish probable cause. May be 

challenged on constitutional safeguards. [Jacksonville Police 
Department is the only agency that advises of Constitutional 
rights prior to the arrest/field test.] 

2. After arrest requires Miranda Warning. [Only the Little Rock 
Police Department advised Miranda after the arrest; however, 
field tests are given prior to the arrest. All agencies 
advise Implied Consent after arrest.] 

The physical coordination (psychomotor) tests are generally adminis

tered to all suspected DWI offenders. Those employed at this site are: 

finger to nose; coin lift; walking. Each test is administered once, at 

the scene of apprehension. 

No problems were cited by enforcement personnel regarding the use of 

psychomotor tests. 

Conclusions: Although officers of the Pulaski County ASAP receive 

training as to when to administer the field tests and how to complete 

the Alcohol Influence Report Form (Fig. 2-2), no instruction is pro

vided on how to administer these tests or how to objectively interpret 

the results. Each officer has his own method of conducting the phy

sical coordination tests and each makes his own subjective evaluation 

of the results. 

A review of BAC results of ASAP and non-ASAP enforcement personnel 

shows a clear majority of readings in the .18-.24% range, indicating 

a reluctance on the part of arresting officers to make judgmental 

decisions at the lower BAC levels in evaluating physical coordination 

test results. 

The training program itself may tend to undermine officers' confi

dence in judgments based upon observation and psychomotor testing, as 

suggested by the following rather disparaging and/or contradictory 

statements from Lesson Plan No. 7: Field Tests to Establish Intoxi

cation (Appendix A; Exhibit 2a): 

Alcohol Influence Report Form... leaves a great deal to be 
desired, but will be useful until science develops a reliable 
psy-chomotor testing instrument. 

Erratic driving behavior... which might not constitute a clear 
violation. In short, the driving is suspicious but an ar°r`t 
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is not justified. 

Roadside observation of the driver. This section is designed 
to separate those items of circumstantial evidence obviously 
not covered by Miranda... 
Roadside check of vehicle... is of little value to the indivi
dual officer. 

Performance tests. There is some question as to the legality 
of field tests... Legality is rarely ever challenged. These 
tests leave something to be desired. 

Although the preceding statements may accurately depict the state 

of the art at this time in Pulaski County, the manner in which they 

are presented may result in a counterproductive influence on effective 

DWI enforcement at this site. Without a constructive alternative, 

such as pre-arrest screening, officers appear to have been trained to 

make arrests for DWI only when the suspect meets the classical "falling 

down drunk" model, and to shy away from the close observation necessary 

to identify symptoms of impairment - both in judgment and reaction 

exhibited in persons with BAC's in the .10 to .15% range. 

Recommendations: Lesson Plan No. 7 (Field Tests to Establish Intoxi

cation) of the Training Program developed by the Pulaski County Safety 

Action Project should be rewritten, as soon as possible, deleting 

inaccurate statements and rephrasing cited passages in such a manner 

as not to confuse or demoralize the operational law enforcement reader. 

This revised lesson plan should be prepared in conjunction with the 

training officer of each law enforcement agency involved, with final 

copies given general distribution throughout each law enforcement 

agency. 

written guidelines for law enforcement officers, listing approved 

field tests and the manner in which these tests will be administered, 

should be developed by the agencies involved and approved by an 

appropriate judicial authority. The written/approved guidelines 

should be given general distribution throughout each law enforcement 

agency. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is not conducted at the Pulaski County, 
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Arkansas, site, nor is it provided for by legislative mandate. 

Recommendations: Pre-arrest breath screening should be evaluated 

for use within this jurisdictional area on an experimental basis to 

determine its effect in reducing the average,BAC of arrested persons: 

Section 4 - Evidentiary Sobriety Testing 

Evidentiary testing is regulated by the Arkansas Department of Health, 

Bureau of Environmental Health Services, Division of Blood Alcohol, Little 

Rock, Arkansas. 

Regulations of the Department establish bodily substances to be sampled 

to determine evidentiary BAC as: 

= Breath


- Blood


Urine


Each law enforcement agency is given its choice of type of test(s) to be 

administered; however, due to cost-effectiveness and convenience, all 

evidentiary testing conducted by the Pulaski County ASAP consists of 

breath analyses. 

Regulations of the Department further dictate that: 

- Samples for alcohol analysis be collected from drivers over 15 

years of age sustaining fatal injuries in highway crashes who 

die within four hours of such crashes; and, to the maximum 

extent practicable, from all surviving drivers in accidents 

fatal to others; and in other serious accidents, to include 

pedestrian accidents. 

- The chain of evidence must be maintained in handling of samples; 

each sample container should bear: 

1.	 Name of suspect 

2.	 Arrest or slate number 

3.	 Date, time, and location of sample collection 

4.	 Name or initials of person collecting sample. 

-	 Arresting officer shall observe collection of sample and initial 

or mark sample seal for further identification. 
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Chain of evidence and sample authenticity is maintained in BAC analyses 

through utilization of the Arkansas Department of Health Blood Alcohol 

Report Form (Fig. 2-3)._ The reverse of this form outlines the exact pro

cedure to be followed in completing the face of the report. 

The evidentiary breath testing apparatus used at this site is the 

Alco-Analyzer Gas Chromatograph Model 400. Each agency has one machine 

available to it for field use (except the Arkansas State Police, which 

employs the equipment belonging to the jurisdiction of arrest). These 

instruments were purchased by the respective agencies prior to implemen

tation of the ASAP program at a cost of approximately $800 each. 

The Alco-Analyzer has the capability of testing breath, blood, and 

urine. It functions on the principal of temperature change produced by 

alcohol when it passes over a sensor after being separated from other 

components of the sample. The constant temperature of the system is 

affected in proportion to the quantity of alcohol in a measured sample, 

and this change induces an electrical impulse which is recorded on a 

graph. The height of the alcohol "peak" measures the BAC through com

parison with a known standard. 

. 
The offender is advised of the state's Implied Consent provisions 

immediately prior to chemical testing (post-arrest) by the arresting 

officer, who recites from memory. It is emphasized that willful assertion 

of non-compliance or obvious attempts to undermine the sample-taking 

process will be deemed a refusal, resulting in a possible six-month license 

suspension should the court-held administrative hearing find cause to up

hold the refusal. 

It is required to keep the suspect under observation a minimum of 20 

minutes prior to evidentiary testing. The observation period commences at 

the time of arrest and the arresting officer attests to the breath tech

nician that he has fulfilled the observation requirement. The results of 

the BAC test are entered on the Blood Alcohol Report Form and also on the 

face of the citation. 

Officers of the Arkansas State Police and Little Rock Police Depart

ment are authorized to administer the breath test to their own suspects, 
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as they are licensed breath technicians.. Officers of the Jacksonville 

and North Little Rock Police Departments do. not conduct evidentiary tests, 

bad rather utjtize the station-based breath technician, who also serves 

a agercx. "jai l e. " Each age. has dssi gated one breath techni ci arI 

a Senior, ratpw..whose responsibility it is to ensure that all necessary; 

supplies ark available to support the evideetiary testing system. 

In order tq be certified by the State D Pdrtrrry,nt of FLealth. as breath 

technician, gfficers most satisfactorily complete tke Department oi< Health 

40-hour breath technician couple. Refresher trainipg is nqt conducted; 

however, opepa%grs must be. rechecked for accuralcy eye,q g0 clay by the 

designated Senjgr Operators of their respective ag,gncits• 

Conclusions; The presept system of conductipg ^vidtntiarr testing by 

enforcement personnel operates very smoothly. The testing instruments 

are housed at the lock-up of each agency (except the Arkansas State 

Police, which utilizes local facilities), which eliminates unnecessary 

transporting of the offender. 

The location of the testing instrument within the jail area (gen

erally behind a restraining screen) eliminates the possibility of 

tampering by the offender; however, no measures have been taken to 

secure the equipment from non-licensed agency personnel who might 

experiment with the equipment during unsupervised familiarization. 

As stated in Section 2 - Physical Coordination Tests, judges and 

prosecutors require four elements of evidence for a DWI conviction 

the chemical test evidence is considered only after officer observa

tion, field tests, and offender's admissions have been considered. 

Recommendations: Separate facilities within the jail area should be 

established for conducting evidentiary breath testing. This facility 

should allow for the safety of both suspect and officers, and should 

also-deter unauthorized tampering with testing equipment by either 

offenders or unauthorized agency personnel. 

Seminars should be developed and scheduled to demonstrate-to 

judicial and prosecuting officials the value and accuracy of eviden

tiary breath test results as determiners of impairment. 

68 



A form should be developed and implemented to inform the offender 

of his BAC result upon conclusion of the testing process.
F 
1• 

r 

c. 

Written policy a-nd procedural guidelines should be developed at 

the agency level, to be followed by arresting/testing officers in 

processing DWI offenders through evidentiary testing. This document 

should receive general distribution throughout the respective law 

enforcement agencies. 
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CHECK: CHECK:

II Driver I I Accident

I 1 Pedestri :n [ 1 Violation 

O Passenger II Other 

Date and Time of ,Accident car Violation:

A.M.

P.M.

Police Dept. 

Arrest No. 

Accident No.


Arresting Officer


Date and Time in Cuopdy: 

A.M. 

P.M. 

ASAP-16 

ALCOHOL INFLUENCE 

REPORT FORM 

rx 

Name Addr®; 

Sex Race DOB Ht. Wt. D.L. No. State 

Vehicle tMake Model Year 

CHEMICAL TEST DATA: [ I Blood [ ] Breath f ] Refuseq J I Urlat?le [ ) BAC. 

1. POLICE ACTIOfA PREDICATED UPON: 4. ERRATIC DRIVING BEHAVIOR: 

[1 Routine Road Check {I Weaving 

II Intuition of Officer I1 Driving o n Shoulder 

(1 Pitysical'Appearance of Driver [1 Abnorma l Stops 

(I Actions of Driver [1 Abnorma l Star is 

I1 Physical Aptx:atana:e of Occupants II Driving in Spurts 
{) (I Actions of Occupants Driving With Jerky Motions 

(1 Physical App arance of Vehicle [I Overreac ting to Existing Conditions 

[I Erratic Driving fir:haaiur II Driving S lower Than the Traffic Flow 

I1 Traffic Law Violations [l Other (Specify)


II Other (Specify)


2. PHYSICAL APPEARANCE and/or ACTIONS 5. TRAFFIC LAW VIOLATIONS: 

OF DRIVER: 

Flushed face I) Speeding 
Sleepy Appeiirei oe Il Crossing Center Line 

Disorderly or Disarranged Clothing [1 Impeding Traffic 

Abnormal Concentratiurt I.1 Improper Passing 

Driving Withcut Lights [I Followinq Too Close 

Dr;v q With Window Down In Cold I1 Failure to Obey Traffic Control Devices 
Wr:ather [1 Other Violations (Specify) 
Failure to Use Signal Lights 

Failure to Dim Lights 

Driving While I lolding Bottle or Cup 

3. PHYSICAL APPEARANCE and/or ACTIONS 6. ROADSIDE OBSERVATIONS OF DRIVER: 

OF PASSENGERS: OODR OF ALCOHOt-
Di:.tracting Driver [ 1 Faint [ 1 Moderate 
Iinusual Hilarity (I Strong [ I Apparently None 

I IulrIing or P.r.,inaf Ro.6tlrs or Cups CLOTHING 
Lit !,!rinq Ili( ill -v 1-1, tl Clean [ j Orderly 
Slr a:pinq or fir clinimi (1 Mussed (I Di,:.rrr:c-1 
I.h .r.u:al P.r••. nr,^t AI rill arrr:rnc:at 70 Burned II 1-,i!d 
li:.:xalcrly or ln•..trr:uuged Clothing 

(:her (:;p.:raty) Figure 2-2 (j Torn 
-- '- 



S. ROADSIDE OBSERVATIONS OF t}HIVER (Cont'da On you have any physical ailments, such as Diabetes? 

ATTf TtIQE._ _
t 1 
t 1 

Polite 
Cooperative 

I I 
() 

Ililarious 
Excited Are you taking medication or drug:? 

O Talkative 
I 1 Carefree 

[ I 
[ I 

Insulting 
Combative 

(Name and Sample): 

UNU„!UAL ACTIONS Please tell me the date? 

11 
tl 

None 
Laughing 

I r 
t I 

Belching 
Vomiting 

Day Time 

t 1 Crying [ I Profanity Street or Highway 
I1 Hiccoughing [ ] Fighting 
11 Other (Specify) Direction of Travel 

ACTUAL: 

7. ROAfSIDE CHECK OF VEHICLE Where did yru start from? 

[) No Inspection Sticker And at what time? 
[ 1 Expired Inspection Sticker 

MECHANI _At n FF(TR Where are you going? 

(J Brakes 
Horn 

() 
(I 

Tires 
Visibility 

Variances (Specify): 

(] Lights (] Wipers 9. PERFORMANCE TESTS 

[ I Steering BALANCE 

UPHOLSTERY OR SEAT COVERS [ 1 Falling _ ^[ 1 Needed Support 

[ I Burned (I Streaked [) Wobbling [ 1 Swaying 

0 [ ] 

Spotted 
Stained' 

(I Torn [ I Unsure [ I 

WALKING 

Sure 

OTHER ITEMS [ J Falling [ I Staggering 

(I 

[I 

Litter in Seats and 
on Floorboards 
Empty Drinking 
Containers 

[ ] 

(I 

Visual Evidence of 
Vehicle Abuse 

Alcoholic Beverages 

(1 
[ I 

Stumbling (I 
Unsure [ 1 

TURNING 

Swaying 
Sure 

[] Other (Specify) (I Offensive Odors ( J• 
() 

Falling 
Hesitant 

[ J 
[) 

Staggering 
Swaying 

() Unsure (I Sure 

FINGER TO NOSE 

8. ROADSIDE INTERVIEW WITH DRIVER 
(1 

RIGHT: 
Missed (I 

LEFT: 
Missed 

(1 
[I 
tl 

SPEECH 
Apparently Normal 
Confused [ I Slurred 
Mumbled (I Thick-Tongued 

QUESTIONS 
How long ago did you last drink alcoholic beverages? 

(1 
[) 

() 
(1 

Hesitant 
Sure 

Unable 
Slow 

COINS 

[ 1 
() 

(1 
(1 

Hesitant 
Sure 

Fumbling 
Sure 

10. OBSERVER'S OPINION 

Over what period have you been drinking? (I Physical Impairments 

EFFECTS OF ALCOHOL 

I J Extreme (I Obvious 
What did you drink and how much? (] Slight (I None 

Ounces ABILITY TO DRIVE 
(1 
[ I 
(( 

Beer 
Wine 
Whiskey 

[ I 
[ I 

Unfit 
Fit 

(I Questionable 

[) 
(I 

Gin 
Vodka ACTION TAKEN: 

(] Other 
COMMENTS: 

How much did you eat during this time? 
[ 1 Full Meal I J Sandwich 71 
[ 1 Very Little () Nothing 

Figure 2-2 (cont'd.) 
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This copy for
INSTALLATION

PART 1.PF1 E 1 RSPQ T
A. SUBJECT TFE(iTEQ Carl n#nlE, t1fRI (1['.. [141

 * 

C. SUOJECT'S S, .. 117E UBJ CT'S L QF f 1 fjl F_ TIM ' OF

- _. [ • IAfNI IPM
Mo F nit 'sa a r T _""^:<^.

O. CITY WHERE Ift[CIQBIIT t^GC R 0 lOr tgart}ft cj ^: NOT ^ ^ ( N ¢PC^l Q

tiytrm'I: through P.: Enter NupgPEE1 oI choice .in t(̂Itoclg

1. REASON FOR TEST M ACCIDENT COPE III ae64011, 014E God) from
1. Violation (no eccle(I{[ q 0t . It no a,c tdert[' eht 0".1I. brOm

J. SUBJECT .-... I OCATIQQI (31f INGIDEN T `ire f 'TIP.
1. Driver 2. Patagnger 2. Pedestri 1. lnyde city'lipniti '2: (utsi city limns

11--^I

K. SEX 0. PAY OF WEEK INCIP^NT PCCU^I3 11
1. Mate. 2. Female 1. Sun-4. Man` 3. Ili Wi4 .'Thu 6. Fri 7. Sat

. .
L. CONDITION . p. OFFICER EMPLOYED BY

1. Not injured 2• Injured 3_ Dead 1. Police Dept. 2. ^ften(('s Oft. 3. State Police 4. Other

0. OFFICER EMPLOYED y L #r name) (Address if required) R. OFFICER'S SIGNATUR€

PART 11. COLLECTION Of SAPIPLE _

A. TYPE SAMPLE COLLECTED B. ANTICOAGULANT AND/OR PRESERVATIVES lit used)
1 1 Breath I ) Blood (Sttecify if other)

C. TAKEN BY (Signature and Title) 7D. DATE TAKEN F. TIME TAKEN -
I ) AM ( 1 PM 1-F. WITNESS (Srgnature I

PART III. CHAIN PF PP§SSS41QN 4NBFlip t ►(IlY if iaml^le t:hapt[e>t halu[c.l

- RECEIVER REOEIVEp RECEIVED

From From. From
(Signature) (Signature) (Signature)

BY - . Fy - By
(Signature) (Signature) (Signatutat

PART IV. TEST RESULTS

(A. NAME OF ALCOHOL TESTING INSTALLATION B. CERTIFICATION NO OF INSTALLATION _I
Enter all three digits assigned to installation by
Division of Blood Alcohol in blocks to right

Items C. and 0.: Enter NUMBER of choice in blocks

r 1YPE OF SAMPLE rES1E0

1. Blood 2. Deli,p 41 Breath 2. Direct Breath 4. Urino 6. Other (Specify in REMARKS)

tvivlf#OD OF 1ESTING

{ 1 Alco Tectur 2. Breathatyier 3. Gas Chroinalograph 4. Photo Elec. Intoximeter5. Other (Specify in REMARKS) 1

I SAMPLE NUMBER F. DATE TEST COMPLETED G. TEST RESULTS
Report eoncentsatiun in blocks to right
1% W/V is defined as grams of ethyl

-- ^- - alcohol per 1(10 ml. of blood)

{ H. IMMARKS

Figure 2-3
';ATOIt ON •4NALYST irgnature an(t Title) _( J. SUPERVISO)) (Signature)
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ACCIDENT COILS

ISee Pars L. leem M.)


If the suhjnct was invulvr,l in t. traffic urcj•.unt, enter (in Part I., Item M.) the Cotlo that hell describes the accident. Use the 
for all pcrstrns urvnlvrd io the saran acculr,,t. 

Cede 1 Unly one v,hrran 11% thivt:r was lalally injured 
Comic 7 - More than unr vehicle. rnvulvrd, only one to motion- driver of vehicle in mptlon'(;itally injured 

Code 3 More Ilan c,nr, vrhirlc rnvulvrd, only cur in rout ion driver ul n<rnnulvuul v.•hr'ln I;,tally Injured 

Cwle 4 More flan one veil clrr mvnlvctl arv.l in mot inn-dr,vet in nslx'•usadr vehicle I., ;,'ly rnltuerl 

Carle 5 - Mot a than one vt•hiclc involei:iI and tit plot ion-•dt iver in note espy rn:..: de vrr.•;Ir• l.tafly iolore(l 

Code 6 • Mute than one vehicle involved and in motion -responsibility of L-.t.dly inj it .-1 diver unt.uinwn 

Code 7 More than one vehicle rnvulvrd and in motion. two (Ii mcie drivers fatclly ,ro,:Ircd 

Code 8 No drive' Iutally inju. ed- but pech•str il•n or p.nwn'ler totally inpy od is a res.dl of t•te crash 

Curb) 9 - Traffic accident occurred--but no fatalities resulted within 4 hoer:s 

WHEN TO TAKE A SAMPLE 

Samples of Blood, flica:b, Urine, or Other Bodily Subilanccs shall be collected from:, 

a. All drivers fatally injured' as a result of a traffic accident 
b. All drivers arrested for D'lll


anti consistent with the legal rights of the individual, from:


C. A surviving driver involved in an accident fatal to others 
d. A pedestrian fatally injured' in a irallie a•aci(!ent 

e. A surviving peri.strian involved io an accident fatal to others 
I. Drivers and pedestrians involved in serious non-fatal traffic accidants 

•A person is to be considered fatally injured if death occurred within 4 hours of the accident. 

same Cole 

COMPLETION OF THE FORM 

NOTE:	 This form was designed to be completed by hand rather than typed. Please PRESS FIRMLY to make good copies. If 
errors are nude, correct all three copies. After Part IV. ties been comple:set, sclterate form and distribute copies. The green 
copy is to be sent to the Arkansas Department of Health no later than the 5th rLiy of the following month. 

PART 1. is to be completed by the arresting or investinating officer. The word "incident" is used to describe a DWI arrest or a traffic 
accident. 

All date for items C. thru F. are to be reported as numbers. All numbers arc to be written clearly and inside the appropriate blocks. A 
zero is to precede any one digit number. For example, Jan. 1, 1974, is to be reported as Q1-Q1.74 and 2:05 P.M. is to be reported as 

Q2;05 P.M. 

The name of the city where the incident occurred (or nearest city) is all that is required in item G., but the officer may also use this 
space to record the street address or exact location. 

When the subject is invoh•ed in a traffic accident, choice 2. is always iisecl in item I., even though he was later charged with DWI or other 
traffic violations. Choice 1. is to be used only when their was no ,ccirient and the suolecc is tested for DWI. 

It is not necessary to give the address in item O. unless the sample is to tic analyzed by an Alcohol Testing Installation other than your 
own. (If the sample is to be analyzed by the Arkansas Department of Health., the complete mailing address is required so results can I)c 
returned. Please do not abbreviate the panne of the Agency.! 

PART If. is to be completed by the person collectinn the sample from the subject- If the sample is breath, the operator of the instrument 
is to fill out items A. thr<• E. If the sample is other than breath, the physician, nurse, or other authorized person taking the sample is to 
fill out items A. thru E. When possible, the signature of a person witnessing the taking of the sample is to be obtairterl. 

PART III. should be left blank if the subject blows directly into the alcohol testing instrument. 

If, however, a sa,s1c a of blood, urine, or other bodily substances is trnnsfc.rcrl tram one person to another, both persons involved in the 
exchaoVe ::re to sign on the giprop.iatc line. Dates and limes may be tecordcd if desired. If a sample is received thru the mail, the 
enafyst is to in<licrle tile. sample was received "via mail". 

PART IV. is in b,; competed by the pe,s:tn testirxt or anaty.ioq the sample. The n:one of ;he installation whelc the instrument is 
located a> Io I:e mitten in item A. All insl.!l.tinns crtlified by the Atl,a%as Depar(ml'nt of Heath, Division of Blood Alcohol, have bcro 
assi!lni•<I a Acre dolt certification numhc.. All three tliniIs lincluriing any zetus which may precetlo a uuu or two dupl numbed.ne to 
lie written clre...ly and inside till, ,,iMas provided ut item B. 

The Sample Number (item C.) may lie used to redo.il .1 lug Or re.'e.ente ,uml,er to assist in retrieving forms after they 'rave been tiled. 

Test Results litcni G.) ale to be it•portL I In Ihr se-to-1 dnr.ins,rl pl.wr. A rrrt• and .n decim..l print (0.) and a I.ctcenl Sinn f":.1 aue priot.rt 

sums the ia. nt. tictw,•co IRcu• aw Iwo blut't.s in whop the ,moll;.INvu dent, only I ale to (r.• tvl Users. Any thgrt in the tltild decimal pla,C 

is tut it) be I u.t•rlrl.:d 1n r,•p... bnq lest Icculls. I r•I r..r:nole, .csult•. of 0 053'.. are to 1:1. repel led a% 0.0b'" an,l results tit 0.1 it;-.. 

lu ba rclna t,vl „s (1.17':. II nt, test n•.tllit a.c av.usable-, milli .err.1 asun to aWe" 11. 

Thp ind„•uhi.l coo hr. rin.l Ib,• veal a. roml,leting the analysit is I., suits Inns t. and uulir..nt• bid nr tier title adintteit fly tile t1l'W'Sioll tit 

W,ttnf Alt, h..l fur 16r pa. t,r,d.r, Mrthu,I of 1r.1 o,.I used. your rL u.u unrnt.d Pula V %11.,h di. 1aw who, of anvune, ti!ats ileot J. as Sutu•1 

visor. 11.4• hupr•rve.u. should 1.. ou1• who c.ui u•asrrrtal.y ,tle.l In the fill. so foallun rt•l.tetl In l11C test. 

Figure 2-3 (cont'd.) 
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CALIFORNIA (LOS ANGELES COUNTY) 

Section 1 - Legislative Provisions 

implied Consent for Chsi kal lest 
13353. (a) Any person who drives a motor vehicle upon a highway shall be 

deemed to have given his consent to a chemical test of his blood, breath or urine 
for the purpose of determining the alcoholic content (,,f his blood if lawfully 
arrested for any offense allegedly committed while the person was driving a motor 
vehicle under the influence of intoxicating liquor. The test shall be incidental to 
a lawful arrest and administered at the direction of a peace officer having 
reasonable cause to believe such person was driving a motor vehicle upon a 
highway while under the influence of intoxicating liquor. Such person shall he told 
that his failure to submit to or complete such a chemical test will result ill the 
suspension of his privilege to operate a motor vehicle for it period of six months. 

The person arrested ssall have the choice of whether the. test shall be of his 
blood, breath or urine, and he shall be advised by the officer that he his such 
choice. If the person arrested either is incapable, or states that he is incapable, of 
completing any chosen test, he shall then have the choice of subrnitting to and 
completing any of the remaining tests or test, and he shall be advised by the officer 
that he has such choice. 

Such person shall also be advised by the officer that he does not have the right 
to hove an attorney present before stating whether he will submit to a test, before 
deciding which test to take, or during administration of the test chosen. 

Any person who is dead, unconscious, or otherwise in a condition rendering him 
incapable of refusal shall be deemed not to have withdrawn his consent and such 
tests may be administered whether or not such person is told that his failure to 
submit to the test will result in the suspension of his privilege to operate a motor 
vehicle. 

(b) If any such person refuses the officer's request to submit to, or fails to 
complete, a chemical test, the department, upon receipt of the officer's sworn 
statement that he kd reasonable cause to believe such person had been driving 
a motor vehicle upon a highway while under the influx. ace of intoxicating liquor 
and that the person had refused to submit to, or failed to complete, the test after 
being requested by the officer, shall suspend his privilege to operate a motor 
vehicle for a period of six months. No such suspension shall become effectiv until 
10 days after the giving of written notice thereof, as provided for in Aubdivision 
(c). 

(c) The department shall immediately notify such person in writing of the 
action taken and upon his request in writing and within 13 days from th date of 
receipt of such request shall afford him an opportunity for a he.:riug in the same 
manner and under the same conditions as provided in Article 3 (commi:ncing with 
Section 14100) of Chapter 3 of this division. For the purposes of this section the 
scope of the hearing shall cover the issues of whether the p...ave officer had 
reasonable cause to believe the person had been driving a motor vehicle upon a 
highway while under the influence of intoxicating liquor, whether the pe.rsun was 
placed under arrest, whether he refused to submit to, or failed to complete, the 
test after being requested by a peace officer, and whether, except for the persons 
described in paragraph (a.) above who are incapable of refusing, he had been told 
that his driving privilege would be suspended if he refused to submit to, or failed 
to complete the test. 

An application for a hearing made by the affectr'd person withiu t.;) days of 
receiving notice of the departments action shall operate to stay the susprerisiou by 
the department for a period of 15 days during w1lich time the de.parti e nt must 
afford a^ hearing. If the department fails to afford a hearing within t5 days, the 
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s:^ .^^calsion shall not take place until such time as the person is granted a hearing
;:n(l is not is":^ d cf the depart utent's action as hereinafter provided. However, if the

the hearing he continued to : ci;+tc beyond the 15-
da y p' ri tl, tit ,p'. `.` am n 1'+cconlc cltective in it half']\' upo11 receipt of the
departme.nt's noticc.' that said request for co atinuance has been granted.

If the department det^ mines upon a hearing of the matter to suspend the
affected persons ,,ir+leee to operate a ;rotor vehicle, the suspension herein
provided Sha)) not ibecome effective until f;ve days after receipt by said person of
the department's notitirati:en of such suspension.

(d) Any person who is aillicted with hemophilia shall be exempt from the blood
test required 1;y th^s section.

(e) Any person who i, afflicted with a heart condition and is using an
anticoagulant under tIie. direction of a physican and surgeon shall be exempt from
the blood test required by this section.

(f) person lawfully arrested for any offense allegedly committed while the
person wes w iving a motor vehicle under the influenge of intoxicating liquor may
request the arresting officer to have a chemical test made of the arrested person's
blood, breath or urine l'or the purpose of determining the alcoholic content of such
person's blood, and, if so requested, the arresting officer shall have the test
performed.

Added Ch. 138, Scats. 1966. Effective Oct. 6, 1966.
Amended Ch. 1438, Stats. 1909. Effective Nov. 10, 1969.
Amended Ch. 1103, Scats. 1±70. Effective Nov. 23, 1970.

Chemical Test Procedure
13354. (a) Only a physician, registered nurse, licensed vocational nurse, or

duly licensed clinical laboratory technologist or clinical laboratory bioanalyst
acting at the toque-, of a peace officer may withdraw blood for the purpose of
determining the Icoholic content therein. This limitation shall not apply to the
taking of breath specimens.

(b) The person tested may, at his own expense, have a physician, registered
nurse, licensed vocational nurse, duly licensed clinical laboratory technologist or
clinical laboratory bioanalyst or any other person of his own choosing administer
a test, in addition to any administered at the direction of a peace officer, for the
purpose of determining the amount of alcohol in his blood at the time alleged as
shown by chemical analysis of his blood, breath or urine. The failure or inability
to obtain an additional test by a person shall not preclude the admissibility in
evidence of the test taken at the person of a pc^.e officer.

(c) Upon the request of the person tested full information concerning the test
taken at the direction of the peace officer shall be made available to him or his
attorney.

(d) No physician, registered nurse, licensed vocational nurse, or duly licensed
clinical laboratory technologist or clinical labore ory bioanah'st, or hospital,
laboratory or clini-., employing or utilizing the services of such physician,
registered nurse, licensed vocational nurse, or duly licensed laboratory
technologist or clinical laboratory bioiutalyst, owning or leasing the premises on
which such tests are performed, shall incur any civil or criminal liability as a result
of the proper adn:ini:;tering of a blood test when requested in writing by a peace
officer to adminc ier such a test.

((,) If the test giN on under Section 133,53 is a chemical test of urine, the person
tested shall be given such privacy iii the taking of the urine specimen as will insure
th,' .tccuracv of tl:^' specimen and, at the san;c (Hite, maintain the dignity of the
individual imis olved.

(f) The. Department of the California Ilighwav Patrol, in cooperation with the
Department of Health or any other appropriate agency, shall adopt uniform
standards for the withdrawal,. handling, and preservation of blood sainoles piio,
to analysis.

This section shall become operative on the saute date as llcorganization Plan No.
1 of 1970 becomes operative.

Adde,l (:h. 138, t%6. Effective Oct. 6, 1S6ti.
Antencted Ch. 376, Scits. 196.5. Effective Nov. 13, 1968.
Amended Ch. iKs, scats. 1972. Effective Mar. 7, 1973. Operative July 1, 1973.
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Influence of Liquor and Drvga 
13352. The department shall, except for a conviction or finding described in 

subdivision (a) wltcre the court riots not order the depar tn)ent to suspend, 
immediately suspend or revoke the privilege of any person to operate a motor 
vehicle upon receipt of a duly certified ithstract of the record of arty court showipg 
that the person has been convicted of driving a motor vehicin while pricier the 
influence of intoxicating liquor or any drug, or while under the combined 
influence of intoxicating liquor and any drug, or in violation of subdivision ( ) (c) 
of Section 23105, or upon receipt of a report of a judge of the juvenile court, a 
juvenile traffic hearing officer, or a referee of a ju%enile court showing that the 
person has been found to have committed the offense. of opepting;a vehicle while 
under the influence of intoxicating liquor or ally drug, q.r while under the 
cornbirled influence of intoxicating liquor and any drug, or in violation of 
subdivision ( ) (c) of Section 23105. The suspension of revocation shall be as 
follows: 

(a) Upon a first such conviction or finding, other than under Section 2301 or 
23106 such privilege shall he suspended for a period of six months, if the court 
orders the department to suspend such privilege. 

(h) Upon a first such conviction or finding under Section 23101 or 23106 such 
privilege shall be suspcnded for one year and shall not he reinstated until such 
person gives proof of n11)ility to respond in damages as defined in Section 16430. 

(c) Upon a second conviction or finding of driving a u:otor vehicl,= while under 
the. influence of intoxicating liquor or any drug, or under the combined influence 
of intoxicating liquor and any drug, or in violation of subdivision ( ) (c) of Section 
23105, or any combination of such convictions or findings within five years, such 
privilege shall be suspended for one year and shall not-be reinstated unless and 
until such person gives proof of ability to respond in damages as defined in Section 
16430. 

(d) Upon a second such conviction or finding under Section 23101 or 23106 
within three years, such privilege shall be permanently revoked. 

(e) Upon a third or subsequent convietion.or finding of thriving a )actor vehicle 
While under the influence of into.;ic•,aing liquor or any drug, or under the 
combined influence- of intoxicatin<, liquor and any drug, or in violation of 
subdivision( ) (c) of Section 23103, or any combination of such convictions or 
findings within seven years such privilege shall he revoked and shall not be 
reinstated for a period of three years and until such person files proof of ability to 

I respond in damages as defined in Section 161230. 
For the purposes of subdivision (e), (d), and (e), the finding of the juvenile 

court judge, the Juvenile traffic' l eal'trlg officer, or the referee (Z, ill% unik Court, 
spet'if cd in the fir:.t p,,,ragrapli of thi: section shall also he considered c•om fiction. 

Each judge of a iuveuili court, iu enile traffic hearing officer, or referee of a 
juven e Court " ta il ! ll owne ate y rebut suc in ing" to t e
di l h f d h

rem'in'd Ch. luau, S!.i:s. 1991. 1•al -c•litr ScIA. 15, 1961.

An:rndcd Ch. 91 i, Sl:rt<. 19[13. I•:fl^.•cli\t• •" 'pi-. 20, 19tH.

Aote ndt-'t (:h. I:,,;i1• `,nuts. 1:•171, ('h. Oi>rrative \tav 3, 1972.

Ait tt•it l 'J ('it. 11`;11. Setts. 1971, su;t, rat din4C Ch. Kf16•0ivc• Mar. 7, N73.

Atnc•rtdcd (:It. I1:'..S, Slal••. 1973. 1•:11, ctl\c• l.nt. 1, 1417.1.

Amcndod (.3,. 5.15, Slit',. 1974. IUTrcti^t• January 1, 1975.
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Storage of Vehicles 
22830. \Vhcnevcr an officer or employe,- removes a vehicle from a highway, 

or from pubs;c or private propert}-, unless otherw,visc provided, he shall take the 
vehicle to the nearest (garage or other place ol'safety or to a garage designated or 
maintained by the goyurnmental agency of which the officer or employee is a 
member, where the vehicle shell be placed in storage. 

Amended Ch. 57, Stats. 190.1, Effective June 25, 1960.

Amended Ch. 1070, Stats. 1968. Effective Nov. 13, 1968.


Influence of Alcohol or Alcohol and Drugs Causing Death or Injury 
23101. (a) It is unlawful for any person, while under the influence of 

intoxicating liquor, or and' r the combined influence of intoxicating liquor and any 
drug, to drive it vehicle upon a highway and when so driving do any act forbidden 
by law or neglect an;- duty imposed by law its the driving of such vehicle, which 
act or neglect proximal lv causes bodily injury to any person other than himself. 

(b) It is unlawful for any person, while under the influence of intoxicating 
liquor, or under the combined influence of intoxicating liquor and any drug, to 
drive a vehicle other than on a highway and when so driving do any act, or neglect 
any duty imposed by which act or neglect proximately causes death or bodily 
injury to any person other than himself. 

(c) Any person convicted under this section shall be punished by imprisonment 
in the state prison for not less than one year nor more than five years or in the 
county jail for not less than 90 days not more than one year and by fine of not less 
than two hundred fifty dollars ($250) nor more than five thousand dollars (53,000). 

Amended Ch. 1259. Stats. 1965. Effective Sept. 17, 1965.

Amended Cl:. 92, Stets. 1972. Effective Mar. 7, 1973.


Influence of Alcohol or Alcohol and Drugs 
23102. (a) It is unlawful for any person who is under the influence of 

intoxicating liquor, or under the combined influence of intoxicating liquor and any 
drug, to drive a vehicle upon any higlly, ay. 

(b) It is unlawful for any person who is under the influence of intoxicating 
liquor, or under the combined influence of intoxicating liquor and any drug, to 
drive a vehicle upon other than a highway. 

The department shall not be required to provide patrol or enforce the provisions 
of this subdivision. 

((,,) Any person convicted udder this section shall bc' punished upon a first 
conviction by in nr;su)ninent in the county jail for not less th 'n 48 hours nor More 
than six months or by fine of not is:s titan two hundred fifty dollars ($ 50) nor 
more than five hundred dollars or by both such fine and imprisonment. If, 
however, any person so convicted consents to, and does participate and 
successfully completes., a driver improvement program or treatment program for 
persons who are llahilu,l users of al,'ohol, or both such programs, as designed by 
the court, the court shall punish such poison by a fine of not less than one hundred 
fifty dollars ( 1S`'cl nlor more titan five hundred dollars t ^500) or by imprisonment 
in the county jail fr,; - not less than 4', hours nor more than six months or by both 
such fine and iinpi i::)nmcnt. 

((I) Any person convicted wader th is section shall ee punished upon a second 
Ct ens' suhsrqit eiit eon ictiun, o i•_i:in five years of a prior conviction, by 
Ills )iisonnu'l:t it tilt tcHility tell ,() r il,)t less than iS to urs no r inure than one year 

a,icl be a fine nett ic: than two bon(; ccf fifty doll;;r. (':? I)) nor more than one 
tie mend du;;,lr : (e (lest)). A eon ietcnt under this section shall he cicc•med a 
seed ld conviction if' the person ha., f)Ieviously been convicted of a violation of 
` i Ction 23101. 
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(e) if ally ]:'(';sari is c(?ilt'ictc-tl t:'f ;i second or .I:l, '<ti rnt of?;Itlc{er this 
si':'tioti l:'i! Ii ii! 11l-t' ie:!r` 4 a prior "on lction anti is !".,'lilt'(( be 

:i ('oililitiaii Of pitl!): Iiio?1 the \m',1 p('rSOli be C(t'!titl..(i lil j;lil it)! :11 l''

lint not more year an or.(` a tine ;,} ,it l•.'; •t two ]]]lilt :': `ti i::l}' (1011:irs


but not Idol'e Thal: doi!;':'S 
(f) In no event (he:; the co urt kayo the lxn':er to absolve it pi'rs e n who is 

convicted of a second or sllh.`li:glo'at off•'ilse llndcl' ii is section ',.!hail] f ire years 
of a prior conviction from the of `:I?.'ti':iiiih at lc." •i 1iours in 

contittcilacnt ir l the county jail a nd of paying a iiue of at te?a}t h un dred fifty 
dollars 1$250), except as provid.'rlsn subdi vision (t;). 

(g) Except it, unusual cases wher; the interests of justice derminii an exception, 
the court sit:al not strike a prior conviction of an offense under this section for 
purposes of seiltencing in order to avoid imposing as part of the :;ontence or term 
of probation the minimum time in confinement in the county jail and the 
minimuin fine, as prodded in sul)division (i). 

When such a prior conviction is stricken by the court for pltr poses of sentencing, 
the court shall specify the reaso11 or re.tsons for such siriking order. 

On appeal by the pcopl'e Win such :,n order stril:iilg such it t}rit;r conviction it 
shall be collclusivcly pmm med that such order was made o!1ls' F the reasons 
specified in such order and such order .;hall be reversed if there E no substantial 
basis in the record for any of such reasons. 

(h) The court may order that any person convicted tinder this section who is 
punished by irnnrisonment in jail, be imprisoned tan days other than days of regular 
employment of"the person, as determined by the court. 

(i) If the person coavcct.. d ,alder this sectiota is under the ago of 21 }oars and 
the vehicle used in anysuch vier :tics is r gistcri'(( to ;;;cu nc.'rsr_,ri, d 0 vehicle clay 
btuimpounded at the o,'11er's _.xpense for not le'e than one day Our i,iore (hall 30 
days. 

Arntrndcd Ch. 1232, Stalls. 1939. i?ttc'etivt• St};t. 18, 1059.

Am'r,ded Cit. 1S;0, Si.0 . 1si03, :up,•r.;,alii;)' Ch. 1i7, Shits. 1r.i63. h:ITcctivc Sept. 20, 19'33.

Anwnded Cl,.. !O!, Suits. 19615. ''.!ft-,:live Sept. 17, 1965.

Amended Ch. 92, nets. 19i?. MOM til.tr. 7, i'u/'l.

Amended Cai. 11`.18, Starts. 1973. f-ff,ctiv'e Jan. 1, 1974.


F,tiur-ConridTio.,) Ccr i%t3}ivrtii 'Jta/Ildify 

23102.2. (a) !n a ity l)ror eti]%l to have a grit,ii Jl!(l''tili'ail of conviction of a 

`violation of SUl)(11^L` Qll ( a) or !i;) of Section 33iUl, or r,I ( a), (b), or 
(c) of Section 2:3133, dacl %)Ce(1 iilvdci on (,Oi'S'litlltlo!'litl lJtl;ui'al,, the def endItit 

sha ll state in .rain,; $il(1 ',', •ih Sla .'i h'it'. I at_'ilk h c 'vw; ?livt:(l of h i s 

cons, itut:orlal rig lits }fled . itll t h`. c l,'1 - A, We cowl a nd 
a copy scrvcu on tti(' prosecl!'ing; : loi- n':'y at I. .a•;t five coal-t d:.ys prior to the 
h<<;riag thereon. 

(1J) i he ru :ri .';l'_+ii, i1:nor to li trial (a 'r !a;t:0 0 .., r;t il:'.! "Cis ,a a:'•'in`,t ti' , 
uc1aIttw1c"?,_,in`,i;ebpn'_t•. c.,til?et,'']L'ic'k'(};,.G I'., ?1:la;i. ,'r' . 1 

r.^ its;' 11 C;' i' ,: ,r•,1 , 'r 1;, 1, - i„ •,',r1`1 !• il: ,.,.. 
.:iF:i-'r. orioC (' ;'lvid I!°.it i`.:.l00. ,' t s on il(•:il;0 111:' l li!:4'..,lt11O, i.l!aI ord 0 01 lll(,(il. 

a id tl' h. itll'tl of 1' +;tiili:; o' t'-'Itl;•i','t: ih i l .,'f' it:, iollo'.1s: 

} i TOe I;:ird'. it t;1 la' 01 • !,Gals e. Ill till: l)i'oSsu'uti(1i1 th(f;tia' U:•'li 011(1 5 iJ'at 

,3 ;"•v ;in a f i ';'.(1!i;i!)i,; 'tf ill]il. 

(n) I!i ;nt)',t'^'li;, rl:,' .It '.110 'It` ll::1't'tin:l;ili(it'lllei J:o o+'Iri I -ctrl' i eeof tut;

prior ccm ict:1;!1 su'!:;-1,';i( to J1:,.tify ;l ll(i(llllt; Mat flit` (lt'S. lid oi.t h,; . Siifa red ',ll^ ll 

1'CO r come. ictnriI, 1 

(3) `11 .slwh ( von(, the (1(, ft'1a1:t11t th,'t i 11:1.3 t h e i)ur(lt.^n of itrl.,l ,,;inn e i;lcl}ce 
th 0t his Coil',lal'tiOllal r ii;hts Illhuigt'!l in the prior pri;t'•:+ !it!}r, :11. 1`SUC. 

(-1) if the (h t(,i?d;u+i b(ar': l;ti', lrrrdeut tl.:' pro ';,]turn >1„til have) 
the right to ortxluec c%id"nct. in tchu{t,ll, 

(-'-) T he cow-1 0 ; ; ; 1I in ake a on llioo, basis of the evidence thus produced 
a nd sh.sI i st r i l Trion tut: :IC t!',:'_'Uil' J)ICa(llili' ? y i): 1CU' convic1tU11 loll](, to he 

c01istitl0 i`;.!all"', t-%-aid. 
AM d Ch V 1, h,' 40. )craliv'• 151,v 'f. 0/72

)''t }:..+It•d t 1.,; ..,.10• t': 01. I 0t-Its 1073. i',f!•.chive hilt 1, 1974.
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f'ro:9ntence Investigotions 
23102.3. (a) In the case of a first conviction of driving a motor vehicle upon 

a highway while under the influence of intoxicating liquor, any judge of a court 
may order it presentence investigaiion to determine whether a person convicted 
of such offense wound benefit from treatment for persons who are habitual users 
of alcohol. 

(b) Until January 1, 1974, in the case of a second or subsequent conviction of 
driving a motor vehicle upon a highway while under the influence of intoxicating 
liquor, any judge of a court may, and on and after January 1, 1974, shall, order a 
presentence investigation to determine wheiher a person convicted of such 
offense would benefit from treatment for persons who are habitual users of 
alcohol. 

(c) In any case, the court may order suitable treatment for the person, in 
addition to imposing any penalties required by this code. 

Added Ch. 900, Stats. 1972 and Amended Ch. 1196, Stats. 1972. Effective Mar. 7 1973. 
Amended Ch. 1131, Stats. 1973. Effective Oct. 2, 1973 by terms of an urgency clause. 

Recfi/ess Driving: Bodily Injury 
23104. Whenever Teckle;s driving of a vehicle proximately causes bodily injury 

to any person, the person driving the vehicle shall upon conviction thereof be 
punished by imprisonment in the county jail for not less than 30 days nor more 
than six months or by fine of not less than one hundred dollars ($100) nor more 
than five hundred dollars ($500) or by both. 

Influence of Greg or Addiction 
23105. (a) It is unlawful for any person who is under the influence of any drug 

to drive a vehicle upon any hi':.hway. 
(b) It is para.. fur for any pcr!:nn who is under the influence of any drug to drive 

a vehicle upon other than a highway. 
The department shall not be required to provide patrol or enforce the provisions 

of this subdivision. 
(c) It is unlawful for any person who is addicted to the use of any drug, except 

such a person who is pa itici;;ating in it n ethadone lnaintc'ilarlce treatment 
program api-rmved nursuant to ( ) Articled (ccanalencinir with Section 4.750). 
C'h:iplcr 1, Fear! 1, Divivion 4 of lire )l'E•1ir)rc and Institutio:)s Code, to drive a 
vehicle upon ;ply highway. 

(d) Any person convicted under this section shall be punished upon a first 
conviction by imprisonment in the county jail for not less than 48 hours nor more 
than six months or by fine of not less than two hundred fifty dollars ($230) nor 
more than five hundred dollars ($501.1) or by both such fine and imprisonment. If, 
however, any person so convicted con,,eitts to participate, and does participate and 
successfully completes, a driver imprt)s': meat program or a treatment program 
for persons who are habitual users of drug:;, or both such programs, as designated 
by the court, a court shall punish such person by a fine of at less than one hundred 
fifty dollars (.$1,50) nor more than five hundred dollars (5CU) or by imprisonment 
in the county jail for not less than 48 hours nor more than six months or by both 
such fine and imprisonment. 

(e) Any person convicted under this section shall he punished upon a second 
or any subsequent conviction, within five years of it prior conviction, by 
im [)risonment in the county jail for not less than 48 hours nor more than one year 
and be a fine of not less than two he A, ed fifty dollars (="250) nor more than one 
thousand dollars (51.000). A conviction under this section shall be deemed a 
second or subsequent conviction if the person has previously been convicted of a 
violation of driving a vehicle while under the influence of intoxicating liquor or 
any drug, or under the combined influence of intoxicating liquor and any drug. 
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if) If any person is convicted of a second or subsequent offense under this 
section within five years of a prior conviction and is granted probation, it shall be 
a condition of probation that such person be confined in jail for at least 48 hours 
but not more than one year and pay a fine of at least two hundred fifty dollars 
($250) but not more than one thousand dollars ($1,000). 

(g) In no event does the court have the power to absolve a person who is 
convicted of a second or subsequent offense under this section within rive years 
of a prior conviction from the obligation of spending at least 48 hours in 
confinement in the county jail and of paying a fine of at least two hundred fifty 
dollars ($250) except as provided in subdivision (h). 

(h) Except in unusual cases where the interests of justice demand an exception, 
the court shall not strike a prior conviction of an offense under this section for 
purposes of sentencing in order to avoid imposing as part of the sentence or term 
of probation the minimum time in confinement in the county jail and the 
minimum fine, as provided in subdivision (g). 

VW'heit such a prior conviction is stricken by the court for purposes of sentencing, 
the court shall specify the reason or reasons for such striking order. 

On appeal by the people from such an order striking such a prior conviction it 
shall be conclusively presumed that such order was made only for the reasons 
specified in such order and such order shall be reversed if there is no substantial 
basis in the record for any of such reasons. 

(i) The court may order that any person convicted under this section who is 
punished by im risonment in jail, be imprisoned on days other than days of regular 
employment of^the person, as determined by the court. 

(j) If the person convicted under this,section is under the are of 21 years and 
the vehicle used in any such violation is registered to such person, the vehicle may 
he impounded at the owner's expense for not less than one day nor more than 30 
days. 

Auuonded Ch. 363, Stats. 1971. Effective July 21, 1971 by terms of an urgency clause.

Repeated and added Ch. 1530, Stats. 14;. t. Operative May 3, 1972.

Amended Ch. 92, Staats. 1972 superseding Ch. 579. Effective star. 7, 1973.

Aaaended Ch. ll2'2i, Slats. 1973. Kffeci;.e Jan. 1, 1914.

Auurded Ch. ;145, Sts(s. 1974. 1" i;eetive Jan. 1, 1975.

The 1974 amendment added the italicized material and at the point indicated deleted the


following: 
"Section 1165.5.7 of the Health and Safety Code" 

Driving While Intoxicated; Presumption 
23126. (a) Upon the trial of any criminal action, or preliminary proceeding in 

a criminal action, arising out of acts alleged to have been committed by any person 
while driving a vehicle while under the influence of intoxicating liquor, the 
amount of alcohol in the person's blood at the time of the test as shown by chemical 
analysis of his blood, breath, or urine shall give rise to the following presumptions 
affecting the burden of proof: 

(1) If there was at that time less than 0.05 percent by weight of alcohol-in the 
person's blood, it shall be presumed that the person was not under the influence 
of intoxicating liquor at the time of the alleged offense. 

(2) If there was at that time 0.05 percent or more but less than 0.10 percent by 
weight of alcohol in the person's blood, such fact shall not give rise to any 
presumption that the person was cr was not under the influence of intoxicating 
liquor, but such fact may be considered with other competent evidence in 
determining whether the person was under the influence of intoxicating liquor at 
the time of the alleged offense. 

(3) If there was at that time 0.10 percent or more by weight of alcohol in the 
person's blood, it shall be presumed that the person was under the influence of 
intoxicating liquor at the time of the alleged offense. 

(b) Percent by weight of alcohol in the blood shall be based upon grams of 
alcohol We 100 milliliters of blood. 

(c) The foregoing provisions shall not he construed as limiting the introduction 
of any other competent evidence bearing upon the question whether the person 
was under the influence of intoxicating liquor at the time of the alleged offense. 

Added Ch. 231, Stats. 1969. Effective Nov. 10, 1969. 
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Convict ion- of r:.L'venito 

131 t1J. For 01c pU rposeti of t h:.5 C}l,1,)1 'r, "( 0!1 \'!C'ii_'d o r conviction " includes 

a [aiding by a j'Ioee Of a IIIv eu,!e ('u(' "i. :1 1l'l coils' trartic 'Ile arindd Oliic''r, or rc !tree 

of a jtlt'CIlide Cc. 1 ti'.Ut a person iai: 0011ei it; (. 311 oi!_'nsc, and "court" includes 
a Juvenile court except as otherwise si)eciiically provided. 

Added Ch. 7;.5, Stats. 1972. 1?firc`i^'c .',tar. 7, 1973. 

Cc.riain A4i_ ^c^mr_nors and f';rt)q Use 
13201. A C'cucl nla',' suspend We privilege of anv person to operate a motr:' 

v'el,ie':e, for a f; od not excecdf!1t; si): rllonths, conviction of any of the 
to11o'.v^in;'. o,:•, est.'s: 

(a'l Dr iv ink: while under the in fluence of intoxicating liquor or under the 
combin ed iii; tl.:,,,s.e of ia10\it':Etill liquor and any drug u nder su5dl''_ISio1l (a) of 
Section 2310:. 

(b) 1'ai!t:rc of the driver Of a vehicle involved in an accident to stop or 

r)t ic'rvv'isc. C•orrtt)_^7 with r1c prrnvi':inl;s^ of S. ctie, z',;^^;'''
(c) Reckl,!ss driving pre.6n.ateh;' causing b0(111 .. injury to any person under 

Section :31111. 
(d) l''caiurc of the driver of a vehicle to stop at a railway grade crossing as 

rc(1u,ec by in 1213:?. 
(e) pi to ti'es' use, or under the influence, of. drug under 

Sill'. tl'Icl^'ns (:.I) or (C; Of ^,cc sir } " ';(!j. 
A:;I;';;u,•Ci (:,.. S", .I? .5c. 1 . :;'^ 1 1.:(;v e May 3. 
^m^;tac'cl CI;. ',2, St.,... 197^_. i`:It rti .`.far. 7, 11(73. 

Record of Prior Convictions 

13109. helor('sentencin ; ,1 person u1),>n a cnr^y;('ticn Of driv in :I nlr•tor vehic!c 
\1110'' under tilt` Ill d ltCn.'(' cl )tltl),l'1:'ati,11'; !lpo'ul' or any ,frl__. "r 1111(fcr tOt' 

Coil !)i11: (1 infltleuCC 0 i ?l i'.;Xit',1t11], litl`tor tu:(i tai'. tirlw, 1,.1?CI ill ,.. t ed 's Sr', tired 
223101 or 131110, the court . !: dl obtain f, ('TI) '.C Irt i11('llt .1 rc ail or 
co nvictions of th a.t prr' bit ir,r tl;If ic' v iolati^'n <. t^i;t^ ('.cpar!!nci:i : n;:^^ lun:i:} Sl^ch 
record I1;'Oll the court. 

^utu ttli^l(i11(t'.!i'_T t11e 1)ro's id'mS Ol Ji`[,.'tlUll l'1 a: of the I"('ii:! i (_ ole. lll sued 

criminal action We tine for pri uoltncemncnt OE 11olginent ih tll not eoninsc'ucc to 

run until the time that the cool t receives the reco, d of prior convictions from the 
department.

Added Ch. 1936. St,lti. 1961. E1,'ctivc Stpt. 13, 1961. 
Amcndc;l Ch. 1530, Mats. 1971. Operatic \t:ty .3, 1972. 

Procea wv Upon Judgmonl 

13210 N .tlvithstaudinc^ any nt}1Cl' !)rov'L.1QI1 if t1",t'; Cod', v.'}li'IL'vs'r all%' f5.'CSOII 

1S Convicted for the list tits;!' Ul (111V'Ing a !11iiiC'!" ''<'C11Cle A','leb !!•.1;!^'!' toe ir'Uuo_'!'.CC 

of ln^oxlca1imi". liquor or Any' drug, of umb (_r tI e of lilto'.IC.,ts11,1 

liquor ,).1l(: ia v dnl;;, other t,:;:n ur,.,i' ; Scct:,;i,, :_'^1O' rn- 231(!6, tL,- .) ,II t ^ 111i111. un.c•i 
the C!P1J;1rtli'.('ilt to .rJ.•;:C,1ld tile' )"I. 'n 1:11 

.hood calls.' c.'nv ; e e l ordt. r 5 1,,1.'.)d n, (!iC !L'Id '. (t lb,' court not or(lt'!" such 

Col lIt tt12'_ 'i ii ti'• 17_'1"50:) in` C'CIiC!It:cll of 

i)i +)0.ttb0i1 ,l'f: . ,1'.i !i(1l0vni ,1ti_• (Ii l'',',oi('i'.t •.i ;11'.., "^1„1: .,^.... 

\dd,,,1 (:i;. 1'1';1^ 3 :1. 1 :i':: (i•' ' c..l„ I:i. 1`01. 
L. 211, ILf,.4 

Ar.!,.idrU 12111, slat" is'. !..fG^c(\.: 
rcr:dt'd (.h. 10:)0, So,l<. (_)prratice AI:c' 3, 1'..+r'. 

Aincnd,•d (;h. 1129, Suits. 1`373 supers diner (:it. 1r2. 1:Ifecliv, ',t .,r. 7. 11173. 

a 

*From the State of California Vehicle Code, 1974. 
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Section 2 - Physical Coordination Tests 

Physical coordination tests are administered by ASAP arresting 

9fficers to all suspected DWI offenders. The tests are administered 

once at the scene of apprehension and are generally recorded on video

tape. See Appendix A; Exhibit 3a (Drunk Dr` v.ing Enforcement - Video 

Tape Techniques) for a complete discussion on physical coordination 

tests as applied in videotape procedures. 

Physical coordination tests consist of nine variations: 

- Semi-attention stance


- One stiff leg stance


- Heel to toe walking


- Finer to nose


- Stiff leg swing


- Finger count


- Alphabet recitation


- Number progressions


- Lateral eye nystagmus 

The conventional finger to nose test has been modified by officers 

of the Los Angeles County Sheriff's Department by requiring the subject 

to extend his arms straight forward from his body and to touch his nose 

with tie index finger of each hand. Officers contend that the conven

tionallmethod of conducting this test (with arms straight out to the 

sides) gives the subject an advantage, in that - with the arms flexing 

shoulder-high along a horizontal axis - the finger will more naturally 

tend to come into contact with the nose. 

The finger count was developed by ASAP officers in cooperation with 

Dr. Moskowitz of UCLA to compensate for the inadequacy of balance-type 

tests when recorded on videotape. The test consists of directing the 

subject to touch the thumb to the small finger (counting verbally "one"); 

to the ring finger (counting "two"); to the middle finger ("three"); to 

the index finger ("four"); extend thumb upward ("five"); and then repeat 

the sequence in reverse. 

Alphabet recitation was also developed in cooperation with Dr. Mosko
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witz of UCLA and consists of requiring the subject to recite the alphabet 

A-Z. Officers note slurred pronunciation, errors, inability to complete, 

and confusion. 

Number progressions (again, developed in cooperation with Dr. Mosko

witz) require the subject to count either from one to ten or in multiples 

of two, five, or ten. Again, the officer notes slurred pronunciation, 

errors, inability to complete or follow instructions, and confusion. 

According to officers assigned to the ASAP program, eye nystagmus has 

been found to be the best indicator of intoxication and is preferred over 

the other eight tests listed above. 

In addition to recording field sobriety tests pn-videotape, officers 

of the Covina Police Department also enter the results gf physical coordi

nation tests on the City of Covina Field Sobriety Report (Fig. 3-7). 

Conclusions: The Los Angeles County countermeasure has evidently 

applied a thorough and comprehensive effort to the utilization of 

physical coordination tests in DWI enforcement. The Los Angeles 

County Sheriff's Department, in addition to providing officers with 

explicit guidelines on videotaping of psychomotor tests (how to 

capture on film the most damaging evidence, when to zoom in, etc.), 

has also modified and adapted these tests in order to achieve a more 

effective portrayal of impairment on videotape. 

Recommendations: The Los Angeles County Sheriff's Department has 

demonstrated the most comprehensive physical coordination test con

figuration of any of the sites surveyed. No recommendations are 

proposed at this time. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is not sanctioned by statute within the 

state of California; however, law enforcement officers assigned to ASAP 

from the Los Angeles County Sheriff's Department are experimentally 

utilizing, in field use, the Borg-Warner A.L.E.R.T. pre-arrest screening 

device (in addition to physical coordination testing). 

Since no authorizing statute exists, suspected DWI offenders have the 
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option to refuse pre-arrest breath screening without fear of legal reper

cussion. 

Pre-arrest screening is well-received by ASAP Officers. Officers 

repeatedly cited the value of the A.L.E.R.T. unit (on loan/trial basis 

from Borg-Warner Corporation) as a training tool. Officers prefer to 

use their own judgment rather than the results of the A.L.E.R.T. test; 

however, they see the unit as a valuable aid in enabling them, over a 

period of time, to "fine tune" their judgment and identification abilities. 

However, officers find calibration requirements excessive. The Commander 

of the Los Angeles County Sheriff's Department ASAP patrol stated that 

the use of pre-arrest screening will be continued only if Senate Bill 224, 

authorizing its use, is passed (Appendix A; Exhibit 3b). 

Conclusions: Deputies of the Los Angeles County Sheriff's Department 

stated that pre-arrest screening could replace the need for video

taping suspects. Deputies stated that with appropriate legislation, 

such as Senate Bill 224, and acceptance by local judicial authorities 

as to admissibility and reliability of screening results, the need 

for the cumbersome and lengthy video tape process could be eliminated, 

and a greater cost benefit could be realized to obtain evidence of 

impairment equal to that provided by videotaping. 

Recommendations: Senate Bill 224 should be reviewed by ASAP, law 

enforcement personnel, and appropriate judicial/legislative personnel, 

to assess the implications of Section (g)* (i.e., whether subjects/ 

drivers must first be under lawful arrest before a screening test 

may be administered). 

Section 4 - Evidentiary Sobriety Testing 

By statute, the following bodily substances may be sampled and sub

mitted for analysis to determine blood-alcohol concentration: 

*Senate Bill 224; Section (g): "The provisions of this section shall

not be construed to prohibit a peace officer's use of a portable prelim

inary breath-screening device for the purpose of determining whether

reasonable cause exists to believe that the person arrested had been

driving a motor vehicle under the influence of intoxicating liquor."

(Emphasis added.)
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- Breath 

- Blood 

- Urine 

The bodily substance most commonly submitted for analysis is breath. The 

relative frequency of analyses is (approximately): breath, 70%; blood, 

20cS; urine, 10%. Officers feel that breath analysis is given preference 

due to ease and speed of testing and convenience of test results. Breath 

alcohol analysis is conducted on one of six available Gas Chromatograph 

Intoximeters (GCI's), manufactured by Intoximeters, Inc. 

Criminalists of the Los Angeles County Sheriff's Department recom

mended and selected this instrument for breath analysis, as they consider 

it to be more accurate than the Breathalyzer. Prior to November 1973, 

the Breathalyzer 900 was used. The Criminalistics Laboratory of the Los 

Angeles County Sheriff's Department converted to the GCI as the result 

of the Hitch vs. California decision, whereby the court ruled that Breath

alyzer sample ampules, used in evidentiary testing, should be preserved 

in order to ensure repeatability of the test and to guarantee the defen

dant of "due process." To avoid the additional expense of ampule preser

vation, the Criminalistics Laboratory initiated use of the GCI, which 

provides a permanent graphic record of the evidentiary test process and 

results. 

At the time of the site visit, the Los Angeles County Sheriff's 

Department reported five certified breath examiners; the Covina Police 

Department reported 49. The selection of personnel for breath analysis 

training is contingent upon assignment within the Los Angeles County 

Sheriff's Department. At present only criminalists assigned to the 

Criminalistics Laboratory are authorized to receive this training. The 

Covina Police Department, on the other hand, requires that all sworn 

law enforcement personnel be qualified breath analysis specialists. 

Training is conducted by the Los Angeles County Sheriff's Department 

Criminalistics Laboratory and consists of six hours of training on the 

operation of the Gas Chromatograph Intoximeter. A certificate is issued 

by the Criminalistics Laboratory upon satisfactory completion of the 

course. Recertification is not required. 
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The following summary of evidentiary test procedures is derived from

Procedural Memorandum 75-5, County of Los Angeles Sheriff's Department:.

Procedures for Drunk Driving Arrests:

After arrest, the subject is offered his choice of one of three

chemical tests: blood, breath, or urine. Personnel are not to offer

or suggest a particular chemical test to the subject. Following the

subject's choice, officers may encourage the use of the GCI, as it is

readily accessible and provides an instant reading of the blood alcohol

level.

Should the subject desire a blood analysis, he is transported to the

nearest contract hospital and the officer furnishes the hospital with a

request for a withdrawal of blood sample. (The California Vehicle Code,

Section 13554 (a) dictates that "Only a physician, registered nurse,

licensed vocational nurse, or duly licensed chemical laboratory technol-

ogist or clinical laboratory bioanalyst acting at the request of a peace

officer" may take blood samples.)

The arresting officer then hand carries the sample to the evidence

refrigerator located at the ASAP van/office. Once a week the samples

are taken to the Criminalistics Laboratory, where a licensed criminalist

conducts the analyses and completes the Report of Criminalist Toxicology

(Fig. 3-10), indicating BAC results. This report is then forwarded to

the ASAP unit.

When urinalysis is required, the suspect is taken to a station house

and directed to void his bladder (this specimen is discarded). A pre-

prepared sample bottle containing preservative is obtained from the

Physical Scierces Unit, Criminalistics Laboratory, and labelled with the

subject's name, date and time of sample collection, the station, the

arresting officer's name, and the nature of the charge. Twenty minutes

after the original bladder voiding, the arresting officer accompanies the

suspect to a restroom and the test sample is collected. The specimen

bottle is then sealed and delivered to the Criminalistics Laboratory for

analysis. The criminalist, upon analysis of the sample, completes the

Report of Criminalist Toxicology (Fig. 3-10), indicating BAC, and forwards

it to the ASAP unit.

I
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Officers may not administer more than one chemical test to any 

subject except in the following circumstances: 

- A BAC reading of .09% or less is obtained on the GCI test 

and there is evidence that an additional intoxicant may 

be involved. When barbiturates are suspected, a blood 

analysis should be obtained. If either amphetamines or 

opiates are suspected, a urine test is advised. 

- The suspect desires that an independent chemical analysis 

be conducted at his own expense (Vehicle Code, Section 

13354 (b)). 

If the suspect refuses to submit to or complete any chemical test, 

the arresting officer completes the Officer's Statement, Section 13353 

Vehicle Code (Fig. 3-8) and submits this statement to the patrol super

visor with the Complaint Report for review and approval. One copy of 

the statement is retained by the agency, and the original, with a copy 

of the Complaint and/or Traffic Collision Report, is mailed to the 

Drivers License Division of the Department of Motor Vehicles. 

In cases where evidentiary testing is conducted on the Gas Chromato

graph Intoximeter, the testing operator completes the Gas Chromatograph 

Intoximeter Check List (Fig. 3-9), which lists 33 steps that must be 

performed to properly analyze the breath sample. The graphic record 

produced by the GCI is attached to this report, which is submitted to 

the patrol supervisor with the Complaint Report for review and approval. 

In addition, each station maintains a bound Daily Journal, in which 

the following information is recorded for each test given: 

- Subject's name 

- Charge


- GCI reading


- Name of test operator.


Suspects are presumed intoxicated when their BAC is .10% or greater. 

In cases where the BAC is between .05% and .09%, the patrol supervisor 

must be notified in order to approve the arrest upon reviewing other 

pertinent evidence (i.e., erratic driving, officer observations, etc.). 

Y 
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In cases where the BAC is .04% or less, and impairment is or is not 

evident, the watch commander must be notified; he will either cause the 

suspect to be released or recommend that he be transported to a hospital 

for examination. 

Conclusions: The evidentiary testing process described for this 

jurisdiction is well-documented and comprehensive. Officer feedback 

was in support of the testing system and officers reported that they 

seldom encountered refusals to submit to chemical testing. 

Officers stated that the only problem encountered with the use 

of the Gas Chromatograph Intoximeter was one of calibration in getting 

the visual digital BAC readout to agree with the graphic chart. Since 

the digital readout is primarily for the benefit of the subject, offi

cers encounter difficulty in explaining to the subject why the instru

ment produced two differing results. 

Recommendations: The BAC depicted on the graphic printout of the GCI 

and that of the digital (DCR) representation must be brought into 

accurate agreement. Operators should be thoroughly trained in this 

calibration procedure and the problem corrected by the manufacturer 

if necessary. 

Recertification procedures for GCI operators should be instituted 

as soon as possible to assure a continuing high standard of profession

alism in evidentiary analysis. 
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CITY 'OF CO-VINA ID Number 

FIELD 'SOBR I ETY 'WORT 

Last "" First Middle Case Number Booking Number
Name 

Date	 Ti mc?
Address 

Sobriety Ezgnationf 

1.	 Are you si..ok or injured? ^. 
2.	 DID you have any physical defects? 
3.	 Are you tWjciny any medicine or drugs? 
4.	 if answer to abase is yes, what k#nd? 
5.	 Where are you going? 
6.	 Where lave you been? 
7.	 Where are you nqw?


Actual location:

.	 What time is it now? Actua; time: 
.	 How much sleep did you have last night? 

0. When did you eat lost?	 what -41i 'd, ypu eat? 

Walk the Line T.tt:

Right foot O igft hot


Notes: 

Balance Test: Notes

Standing on right leg

Standing on left leg

Standing on both legs'


Finger to Nose Test:

Right :inger, n Left finger


Notes: 

Chemical Test: Blood Breath Urine Refused all tests 13353VC Form 

BAC Reading 

Officers' Opinion: Under the Influence? Yes No 

Video tape m-Ade and booked as evidence: Yes No-

Adrtzin.L;terizjg Officer Witnessing Officer Supervisor ItJ.prvviii•a 

Figure 3-7 Form 9.0 CPD. 1972 
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OFFICER'S STATEMENT, SECTION 13353 VEHICLE CODE 

On at AM• PM at 
PAl L TIME LOCATION 

was arrested, Citation No. for 
NA MI. VIOLATION 

Address 
CITY OYATC 

Vehicle license No. Dr. Lic. No. DOB Traffic Accident: Yes q No q 

At the time of arrest, I had reasonable cause to believe the person arrested been driving a motor vehicle upon a highway while under the influence 
of intoxicating liquor. Among those actions which led me to that bell ele. 

Driving observations: F" 

Objective symptoms of alcoholic intoxication: 

I read the following statement to the arrested person: 

You are required by state law to submit to a chemical test to determine the alcoholic content of your blood. You have a choice of whether the test is 
to be of your blood, breath or urine. It you refuse to submit to a test or fail to complete a test your driving privilege will be sus'ended for a period of 
six months. You do not have the right to talk to an attorney or to have an attorney present before stating whether you will submit to a test, before 

deciding which test to take, or during the administration of the test chosen. 

The person arrested refused to submit to or failed to complete any such test. His refusal or failure was evidenced by: 

I cep.: '. under penalty of perjury, that the foregoing is true and correct. 

Date- - -- City County California

Signature of Officer: -- ^. -__- Badge No. or I.D. No. --

N;,;.:e of Officer (Printed or Typed) Agency 

NOTE: 11 the, ; e rer+ssted either is inr.,,p;:ble, or sta!+ s that he is incapable, of completing; ;my chosen test, he t•+all then have ;'& +:Irlice of sa!,
mit!ir to and lilt', ;cry of the rru;:unnrp, l;si fa tc.t, and hw :I' Ivisud by the offal cr Ihat tie has such rhuice (Sec. 13:.'I::3 V.C.). 
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SHER{'" g DEPARTMENT 

COUNTY OF LOS ANGELES' BLOOD ALCOHOL I INSTRUMENT NO NALCO SAMPLE 1 

CAS CHROMATOCRAPH INTOXIMETER 
CHECK LIST LOCATION: DATE TESTED 

T199 TESTED 
J 

II 

WEIGHT VIOLAT OOIT FILE NUMBER 

PREPARING FOR THE TEST 

1. ( ) Wait at least fifteen minutes after last drink, eating, regurgitation, or 
stlibking before` giving test. 

2. ( ) Chock that mains gas, valve is fully open" (counter-clockwise). 
(NOTE: DO`fbT TOUCH CARRIER GAS FLOW VALVE) 

3. ( ) Check thadi orange light is, on. 
4. ( ) Deflate vaste bag. (Waste bag should be connected to instrument) 
5. ( ) Snitch STANDBY-OPERATE switch to OPERATE. 
6. ( ) Depress green button below STANDBY-OPERATE switch until green READY light 

comes on. 

4 

BLANK 

7. ( ) SELECT LEVER in BLANK position. 
8. ( ) Rdcorfer turned on, 
9. Pr©'sa ANALYZE button
10.(- ) Whc+ri green READ light rorrntns on, record Blank result.

If Blank result is greater than .00%, repeat steps 9 ( and 10 ( ) 

4 

4 

SELECT LEVER moved to SAMPLE position. 
Attach now mouthpiece. 
Take breath sample and press ANALYZE button while whistle has been sounding 
for 3 to 5 seconds 
When green READY light remni.ns on, record Teat result.
Deflate uasto bag. 
Take breath sample and press ANALYZE button while whistle has been sounding 
for 3 to 5 cocords. 
When green READY 3 ight rt.r:-tkin:.s on, record Test result 

If the results of the two samples of the subject's breath vary by more 
than .021 repeat steps 15 ( ), 16 ( ), and 17 ( ) % 

13 LANK 

18.( ) kI,ECT LEVER woved to I3LA1W position. 
19.( ) Pro- ANALYZE button. 
70.( ) When green READY light trimming on, record Blank result.

If Blank result is greeaLer than .O0%, repeat stops 19 7 l̂ 
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(GAS CHROMATOGRAPH INTOXIMffTER CHECK LIST CONTINUED) 

ANALYSIS OF STANDARD 

21.( ) Open NALCO cylinder valve .by turning fully counter-clockwise end check 
to see that right gauge reads more than 200 (on zero to 3000 scale). 

22.( ) SELECT LEVER moved to SAMPLE position. 
23.( ) NALCO tube connected to NALCO PORT. 
24.( ) Green READY light on. 
25.( ) Depress NALCO flow button for 5 seconds and then immediately press ANALYZE 

button. 
26.( ) Disconnect NALCO from NALCO PORT. 
27.( ) Close NALCO main cylinder valve by turning fully clockwise. 
28.( ) When green READY light rMaing on, record NALCO result.- $ 

LEAVING THE INSTRUMENT 

29.( ) Recorder turned off.

30.( ) Mouthpiece removed and discarded and breath tube returned.

31.( ) SELECT LEVER moved to BLANK position.

32.( ) STANDBY-OPERATE switch turned to STANDBY.

33.( ) Advance chart paper and remove.


(Mark for identification) 

NOTE: The steps under LEAVING THE IMTRUMENT are to be done even if the 
test is not completed. 

Operator(Name, Badge. Apencyl	 Witnessing Officerlif enyl(Narne, Badge. Agency) 

Remarks: 

S	

ATTACH CHART PAPER HERE 

Fiqure 3-9 (cont'd) 
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LVV/V/ i Vt' L.J:^) Lauvti,w&y

SHERIFF'S E 41573
D&PART!.UiNT Receipt Number

2--26-75
Crimiriclistfcs Ltiboratory Date Received

ASAPAgency
REPORT OF £RIMINALIST
TOXICOLOGY File Number-

Defendant -

The undersigned if called as a witness would testify that he is a qualified criminalist employed by the

FEB 2 6 1975Cbubt' of Los Angeles Sheriff's Department; as sticll, that he did oin

e*ainine the '§ealed listed items,

vial containing blood, LJ bottle containing urine,

that he opened the container in the Criminalistics Laboratory, analyzed the contents thereof, and tha± he

formed an opinroh of the material tested.

The Blood-Alcohol level determined from the submitted specimen was found to

not
be 0 t ^ percent, which indicates the subject was probably under the

definitely

influence of alcohol at the time the specimen was taken.

Q amobarbital

I

0
1 The barbiturate level was mg % of Q pentobarbital

secobarbital

o phenobarbital.
 * 

No barbituric acid derivative detected
a

Due to an insufficient quantity or clotting of the submitted specimen, analysis for
blood-alcohol or drugs was not conducted.

11 Due to the blood-alcohol level found in the submitted specimen, analysis for drugs
not conducted.

Analysis for not conducted at this laboratory.

*

0

that he prepared this report, replaced all items together into the original container, and sealed it with

laboratory seals and caused them to be returned to the submitting agency or court.

Blood-Alcohol Examined by=,_ .
Criminalise

Drugs Examined by
Criminalise

•H-CM-926 REV. S#74

Figure 3-10
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FLORIDA (HILLSBOROUGH COUNTY) 

NOTE: It is necessary to point out that only officers of the Tampa Police 

Department's Selective Enforcement Unit (SEU) were observed while 

conducting ASAP enforcement. Troopers of the Florida Highway Patrol 

on ASAP assignment were not so observed. Consequently, unless there 

is a specific reference, none of the information contained herein 

applies to the Florida Highway Patrol. 

Section 1 - Legislative Provisions 

•316.028 Driving while under the influence 
of alcoholic beverages, narcotic drugs, barbi
turates or other stimulants.-

(1) It is unlawful and punishable as provid
ed in subsection (2) for any person who is under 
the influence of alcoholic beverages, marijuana 
or narcotic drugs, as defined in chapter 398, 
model glue, or barbiturates, central nervous 
system stimulants, hallucinogenic drugs, or any 
other drugs to which the drug abuse laws of the 
United States apply, as defined in chapter 404, 
when affected to the extent that his normal 
faculties are impaired, to drive or be in the actual 
physical control of any vehicle within this state. 

(2) Any person who is convicted of a vio
lation of this section shall be punished: 

(a) For first conviction thereof, by im
prisonment for not more than 6 months or by a 
fine of not less than $25 or more than $500, or by 
both such fine and imprisonment. 

(b) For a second conviction within a period 
of three years from the date of a prior conviction 
for violation of this section, by imprisonment 
for not less than 10 days nor more than 6 months 
and, in the discretion of the court, a fine of not 
more than $500. 

(c) For a third or subsequent conviction 
within a period of five years from the date of 
conviction of the first of three or more convic
tions for violations of this section, by imprison
ment for not less than 30 days nor more than 12 
months and, in the discretion of the court, a fine 
of not more than $500. 

History.-§I, ch. 71-135. 
*Note.-Effective January 1, 1972. 
Noce.-see former §317.201. 

322.261 Suspension of license; chemical 
test for intoxication.

(1) (a) Any person who shall accept the 
privilege extended by the laws of this state 
of operating a motor vehicle within this state 
shall by so operating such vehicle be deemed 
to have given his consent to submit to an 
approved chemical test of his breath for the 
purpose of determining the alcoholic content 
of his blood if he is lawfully arrested for any 
offense allegedly committed while the person 

fe 

re 

to 
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was driving a motor vehicle under the influ
ence of alcoholic beverages. The test shall be 
incidental to a lawful arrest and administered 
at the request of a peace officer having reason
able cause to believe such person was driving 
a motor vehicle within this state while under 
the influence of alcoholic beverages. Such per
son shall be told that his failure to submit 
to such at chemical test will result in the 
suspension of his privilege to operate a motor 
vehicle for a period of three months. 

(b) Any such person who is incapable of 
refusal by reason of unconsciousness or other 
mental or physical condition shall be deemed 
not to have withdrawn his consent to such 
test. Any such person whose consent is implied 
as hereinabove provided and who, during the 
period within which a test prescribed herein 
can be reasonably administered, or who, being 
admitted to a hospital as a result of his in
volvement as a driver in a motor vehicle acci
dent, is so incapacitated as to render imprac
tical or impossible the administration of the 
aforesaid test of his breath shall be deemed 
to have consented also to an approved blood 
test given as provided for herein and shall be 
deemed not to have withdrawn his consent 
therefor. Under the foregoing circumstances, 
a blood test may be administered whether or 
not such person is told that his failure to 
-submit to such blood test will result in the 
suspension of his privilege to operate a motor 
vehicle upon the public highways of this state. 

(c) If any such person refuses the officer's 
request to submit to a chemical test herein 
provided, the department, upon receipt of the 
officer's sworn statement that he had reason
able cause to believe such person had been 
driving a motor vehicle within this state while 
under the influence of alcoholic beverages and 
that the person had refused to submit to the 
test after being requested by the officer, shall 
suspend his privilege to operate a motor 
vehicle for it period of three months. No sus
pension shall become effective until ten (lays 
o fter the giving of written notice thereof, as 
provided for in paragraph (d). 

(d) The department shall immediately send 
notification to such person, in writing by cer



tified mail to his last known address furnished 
to the department, of the action taken and of 
his right to petition for hearing as hereinafter 
provided and to be represented at the hearing 
by legal counsel. Such mailing by the depart
ment will constitute notification as required 
.by this section. and any failure by the person 
to receive such notification will not affect or 
stay such suspension order. Upon his petition 
in writing, a copy of which he shall forward 
to the department. being fled withi-n ten days 
from the date of receipt of the notice, directed 
to the municipal, county, or state court having 
trial jurisdiction of the offense for whkh he 
shall stand charged such person shall be 
afforded. an opportunity for a hearing at a 
time to be set by the court, which hearing date 
shall be within twenty days of the filing of the 
petition with the court. For the purpose; 
of this section, the question of whether such 
person lawfully refused to take a chemical test 
a; provided for by this law and the issues 
determinative shall be: 

1. Whether the arresting peace officer had 
reasonable cause to believe the person had 
been driving a motor vehicle in this state 
while under the influence of alcoholic bev
erage; 

2. Whether the person was placed under 
lawful arrest; 

3. Whether the person refused to submit 
to the test after being requested by a peace 
officer; and 

4. Whether, except for the person' described 
in paragraph (b) above, he had been told that 
his privilege to operate a motor vehicle would 
be suspended for a period of three months if 
he refused to submit to the test. 

(e) A petition for a hearing provided in 
paragr#ph (d), filed by the affected person 
within ten days of receiving notice of the 
department's action, shall operate to stay the 
suspension of the department for the period 
provided for the said hearing. If the trial 
court fails to afford the hearing within the 
time herein prescribed, the suspension shall 
not take place until such time as the person 
has been granted such hearing. If within the 
prescribed hearing period the person affected 
requests a continuance of the hearing to a 
date beyond the expiration of the prescribed 
hearing- period, the suspension shall become 
effective on the (lay immediately following the 
prescribed period or immediately upon receipt 
of the court's notice that the request for con
tinuance has been granted, whichever is the 
later. In every event, the court shall forthwith 
rule on the question herein prescribed and 
forward a copy of its decision to the depart
ment. 
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**POI.ICY STATEMENT #10 

Effective: 1 April 1974 

SUBJECT: ENFORCEMENT OF DRIVING WHILE DRINKING LAWS 

PURPOSE 

To develop universal application to the enforcement of all drinking while 
driving laws enforceable by the Tampa Police Department. 

DISCUSSION: 

The enforcement of laws prohibiting operation of motor vehicles while 
under the influence of alcohol or drugs is a most important phase of our 
Department's accident prevention program. 

While the severity of punishment is not a concern of the police agency, it 
is universally agreed that there is some correlation between severity of 
punishment and deterrence. 

It is the police officer's responsibility to charge the violator with the 
most serious offense that can be supported by elements of proof. 

Extenuating circumstances and conditions calling for leniency are left 
to the discretion of the Judiciary. 

There are three (3) laws enforceable by the Tampa Police Department 
relating to intoxication while operating a motor vehicle. The comparisons 
by elements of proof reveal the scope of these laws. 

1.	 Florida Statutes Annotated - 316.028 
Driving while under the influence of intoxicating beverage, model 
glue or substan.es controlled by F.S.A. Chapter 893. 

1.1	 Must be driving or be in actual physical control of vehicle. 

1.2	 must be under the influence of alcoholic beverages, model glue 
or any substance controlled by the Florida Comprehensive Drug 
Abuse Prevention and Control Act, F.S.A. Chapter 893. 

1.3	 Must be affected to the extent that his or her normal 
faculties are impaired. 

Florida Statutes Annotated - 860.01

Driving vehicle while intoxicated.


1.1	 Must drive or operate a motor vehicle on the public streets. 

1.2	 Must be intoxicated or under influence of intoxicating liquor, 
model glue, or any substance controlled under Chapter 893, to 
the extent that it deprives him of full possession of his 
normal faculties. 
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1.3 If any person dies, the driver is guilty of manslaughter. 

3.	 Florida Statutes Annotated 316.030 
Careless Driving 

1.1	 Must be driving a vehicle. 
1.2	 Must be on the streets or highways. 
1.3	 Must fail to drive in a careful and prudent manner. 

4.	 Florida Statutes Annotated 322.262 
Presumption of intoxication. 

1.1	 Chemical analysis of drivers blood is 0.05% Blood Alcohol or 
less - the driver is presumed not under influence of alcohol. 

1.2	 Chemical analysis of drivers blood is more than 0.05% and 
less than 0.10% blood alcohol shall not give rise to an 
presumption that the person was or was not under the 
influence of alcohol, but such fact may be considered with 
other competent evidence in determining whether the driver 
is under the influence of alcohol to the extent that his 
normal faculties are impaired. 

1.3	 Chemical analysis of drivers blood is 0.10% blood alcohol 
or more shall be prima facie evidence that the person is 
under the influence of alcohol to the extent that his normal 
faculties were impaired. 

It should be noted that F.S.A. 316.028 is not limited to enforcement on 
streets, highways and alleys as is F.S.A. 860.01 and 316.030. This law 
is very broad in that the vehicle may be operated anywhere "within the 
state". (Naturally, our jurisdiction only includes that portion of the 
State of Florida located within the City limits.) 

POLICY: 

Arresting officers will employ objective tests to determine the impairment 
of normal faculties of an operator suspected of driving while under the 
influence.. These objective tests will be made in order to determine if 
the suspect is under the influence of intoxicating liquor or drugs or if 
impairment is due to physiological causes. 

Chemical tests to determine the degree of intoxication should be utilized 
when a suspect will submit to same. Suspects will be advised that 
procured by chemical test will be used as evidence. Offenders will be 
advised of test results. 
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When all the elements of proof support a charge of Driving While Under
the Influence, the offender will be charged. with a violation of F.S.A.
316.028, except when a.victim of an accident may become a fatality and
F.S.A. 860.01 can be proved.

In those instances when an offense cannot be supported by elements
of proof of either of the foregoing charges, the subject will be
charged with the appropriate non-drinking charge, (i.e. Careless
Driving).

^C. LITTLETON
Chief of Police

OAB:mti
**Supersedes *Policy Statement #10 dated 1 May 1972
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Section 2 - Physical Coordination Tests 

Members of the Tampa Police Department's Selective Enforcement Unit 

(SEU) generally administer physical coordination tests to drunk driving 

Suspects. The tests used are indicated on the Alcohol. Influence Report 

(Fig. 4=1), which is utilized whenever a DWI arrest takes place. (Also 

see Figure 4-1-a.) Additional information and elaborate instructions for 

officers concLieni ng procedurafT steps to be takerf i ri the adMi ri'istration of 

the individual tests are found in Appendix A;= Exhibit 4a.. The coin pick

up test was eliminated because SEU officers and the Greater Tampa ASAP 

(GTASAP) agreed that it was not a good indicator of intoxication. The 

physical coordination tests are administered by the arresting officer at 

the scene of the traffic stop. Since it is departmental policy to have 

a witness preaeM during the tests, the officer will usually wait until 

the back-up unit arrives on the scene before commencing the process. 

Conclusions: SEU officers appear to be consistent in requiring 

suspected drinking drivers to undergo the physical coordination 

tests. The consensus seems to be that the tests are of value as 

additional evidence in demonstrating insobriety on the part of the 

accused. 

Recommendations: In its present form, physical coordination testing 

as conducted by the enforcement countermeasure of the GTASAP appears 

to be a practical and functional element of that countermeasure. At 

this time, no changes are recommended. 

Section, 3 -,.Pre-.arrest Breath Screening 

Not applicable. The GTASAP enforcement countermeasure did not employ 

portable breath testing devices (PBT's). One reason cited was that there 

were no statutory provisions which sanctioned the use of PBT's by law 

enforcement officers. However, it was pointed out that a statute per

mitting the application of PBT's in drunk driving enforcement had been 

recently approved by the Florida legislature, to become effective Janu

ary 1, 1975. 

Conclusiarts: SEU officers prided themselves on their ability to 

identify and recognize drivers impaired by excessive ingestion of 
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alcohol, and expressed no overwhelming desire to implement PBT's 

within the enforcement countermeasure. A typical comment was that 

the devices were unnecessary for members of the Selective Enforce

ment Unit. 

Recommendations: The self-confidence displayed by many SEU officers 

in their knack for accurate analysis of the various degrees of impair

ment found in suspected drinking drivers is believed to be somewhat 

unjustified. In view of the many and varied factors which bear upon 

individual behavior at given levels of blood-alcohol concentration, 

it appears highly improbable that officers would usually be in a 

position to reach relatively accurate conclusions concerning a parti

cular suspect's condition. A more realistic finding would be that 

SEU officers encounter no difficulties in discerning impairment where 

most or all of the classic indicators are present, but the analysis 

becomes progressively more complicated as the suspect's blood-alcohol 

concentration level nears the legal presumptive base (in the case of 

Florida, .10%). Regardless of assertions made by officers of the 

enforcement countermeasure, any opinions formed in the field con

cerning the level of insobriety of a DWI suspect are intuitive and 

subjective and therefore always suspect. The author does not wish 

to imply here that the degree of experience in DWI enforcement is of 

no importance; it certainly is of value to the officer in identifying 

potential DWI suspects, in that he has learned to recognize some of 

the more subtle symptoms associated with impairment brought on by 

alcohol abuse. Experience does not qualify the officer, however, to 

attempt to diagnose the level of blood-alcohol concentration which 

may be present in a particular DWI suspect. 

The author recognizes that none of the PBT's currently used by 

other ASAP enforcement countermeasures approach the level of accuracy 

shown by some evidentiary breath testing devices, but it does appear 

reasonable to assume that the PBT's are a vastly more objective 

method of determining whether a given DWI suspect may be legally 

impaired than a subjective analysis by the officer. For this reason, 

the enforcement countermeasure of the GTASAP may find it to its advan
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tage to study the potential value of PBT's to its mission, including 

initial experimental field application of the devices by SEU officers. 

In doing so, a complete review of the substantial quantity of litera

ture pertaining to PBT's -:particularl'y that dealing with the past 

experiences :of other enforcement countermeasures - is urged. 

The author is convinced that the combination of experienced 

officers and liberal application of effective PBi''s by thib `officers 

will do much to enhance any enforcement countermeasure's operatiire 

capability. 

Section 4 - Evidentiary Sobriety Testing 

Florida law prescribes that the following bodily substances may be 

sampled and submitted for analysis to determine blood-alcohol concentra

tion (BAC): 

- Breath 

- Blood


- Urine


- Saliva 

Breath samples are predominantly submitted for BAC analysis, for the 

simple reason that officers are only required to offer a breath test to 

the suspect. If the latter refuses to undergo a breath test for reasons 

other than inability to submit a breath sample, it constitutes a refusal 

under the state's Implied Consent statute. When the site visit was on

going, the GTASAP enforcement countermeasure used only the Stephenson 

Breathalyzer (Model 900) for breath sample analysis. It was estimated 

that perhaps eight Breathalyzers had been purchased by the GTASAP for 

use by the enforcement countermeasure (exact figures were not furnished), 

at an approximate cost of $1,000 per unit. Commencing January 1, 1975, 

however, the plans were to replace the Breathalyzer with the Gas Chromato

graph Intoximeter (GCI), which is manufactured by Intoximeters, Incorpo

rated. The reasons for this development were not divulged, although it 

was acknowledged that no major problems had surfaced in the use of the 

Breathalyzer. 

Generally, two Breathalyzers are available for use by SEU officers 
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during normal tours of duty. The units are maintained at the central 

booking (headquarters) facility of the Tampa Police Department. A small, 

separate room has been-set aside solely for breath testing purposes. 

Arrested suspects are transported to this facility for the evidentiary 

test. The GTASAP Enforcement Coordinator (a member of the Tampa Police 

Department) is responsible for ensuring continuous availability of 

essential supplies for operation of the Breathalyzers. 

The presumptive level of intoxication in Florida has been set by the 

legislature at .10% of blood-alcohol concentration. By statute, no pre

sumption may be made at BAC levels ranging from .051% to .099%, but a 

suspected DWI offender may still be charged with the offense and could 

be convicted based upon other incriminating testimony and evidence. If 

the suspect's BAC is at the level of .05% or less, he is presumed by law 

not to have been intoxicated. As yet, there is no per se statute con

cerning levels of intoxication. 

Florida has an Implied Consent law which provides that anyone who 

willfully refuses to submit to an evidentiary sobriety test will have 

his privilege to drive suspended for a period of 90 days. A condensed 

version of the statute is contained on the reverse side of the Alcohol 

Influence Report (Fig. 4-1). (Also see Section 1 - Legislative Provisions: 

322.261; Suspension of license, chemical test for intoxication.) The 

pertinent provisions of the Implied Consent statute are issued verbally 

to the DWI suspect by the arresting officer, after the former has been 

placed into the patrol vehicle for transport to the central booking 

facility. SEU officers are careful in ensuring that the offender under

stands these provisions and the consequences of refusal. A refusal under 

the provisions of the Implied Consent statute may take the following 

forms: 

- Willful assertion of non-compliance with mandates contained in 

the statute. 

- Obvious or disguised attempts by the suspect to undermine the 

sample-taking process. 

- Failure to perform the evidentiary test as instructed. (In 

the event that this occurs, officers retain the mouthpiece 
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used for the test. If its condition in subsequently 

questioned by the defense, the mouthpiece may then be 

produced to resolve any doubts.) 

Anyone refusing to submit to the evidentiary sobriety test is charged 

with the original offense of Driving While Under the Influence, in addition 

to Refusal to Submit to a Sobriety Test. Both charges are adjudicated by 

tie court of jurisdiction. SEU officers were quick to point out, however, 

that plea bargaining often negates the refusal charge. This development 

appears to hold true particularly in cases where the accused has retained 

an attorney for his defense. According to officers, it was rather common 

for defense attorneys to negotiate a dismissal of the refusal charge in 

exchange for a guilty plea on the charge of DWI. 

For successful prosecution of refusal, the arresting officer must 

establish the following to the satisfaction of the court in his testimony: 

- Did he have reasonable cause to believe that the accused had 

been driving a motor vehicle in Florida while under the 

influence of alcoholic beverage? 

- Was the accused placed under lawful arrest? 

- Did the accused refuse to submit to the test after being 

requested to do so by the officer? 

- Was the accused informed that his privilege to operate a 

motor vehicle would be suspended for a period of three 

months if he refused to submit to the test? 

The evidentiary breath testing device is operated by law enforcement 

officers who have successfully completed a 40-hour training course which 

qualifies them to operate the Breathalyzer. Certified breath examiners 

are issued licenses and certificates by the State Department of Education. 

Instructors of this training program underwent an 80-hour course to qual

ify in that capacity, in addition to 4-8 hours of maintenance and se;vic 

of the Breathalyzer. The training for breath examiners and instructors 

is conducted under the auspices of the State Board of Health. Prospectiy 

breath examiners are principally instructed by the GTASAP Enforcement 

Coordinator, whereas prospective instructors receive their training from 

a number of experts, including designers of breath testing devices, 
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-attorneys, and toxicologists. 

The DWI suspect is observed for a minimum of 20 minutes before the 

evidentiary breath test is administered. This observation, which is 

required to assure that the suspect has not taken anything orally prior 

to breath testing, is commenced by the arresting officer upon transporting 

his prisoner to the central booking facility. Upon arrival there, the 

evidentiary test is administered by another officer of the Selective 

Enforcement Unit who generally remains with the Breathalyzer for the 

entire tour of duty. (The arresting officer, even if a certified breath 

examiner, is not permitted to administer the evidentiary test to his own 

prisoner.) 

After the breath analysis is completed, the suspect receives a copy 

of the Chemical Test Report (Fig. 4-4), which contains his blood-alcohol 

concentration as indicated by the Breathalyzer. (A directive issued by 

the Tampa Police Department pertaining to chemical testing procedures 

is presented in Appendix A; Exhibit 4b.) The arresting officer always 

witnesses the evidentiary test. 

Analyses conducted with the Breathalyzer are recorded individually 

in the breath test log provided for that purpose. The log is subject 

to unannounced inspections by the State Department of Health. 

It has already been mentioned that breath is by far the substance 

preferred for analysis of blood-alcohol concentration. Blood samples 

are generally withdrawn only in cases involving motor vehicle accidents 

where personal injury was sustained and are therefore relatively rarely 

obtained. In such an event, a physician is called upon to withdraw th' 

blood sample. (The facilities of the Tampa General Hospital are available 

to officers who encounter the need for this service.) The sample is then 

also analyzed at the hospital by a laboratory technician and the arresting 

officer is apprised of the result upon inquiry. It was indicated that 

generally no problems were encountered by officers who requested medical 

staff to withdraw blood samples from suspected DWI offenders. Apparently, 

the fact that this is a comparatively infrequent occurrence has an influ

ence on this overall good rapport. 
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In response to questions concerning the average amount of time spent 

by the officer in seeing to it that the required blood sample has been 

obtained, no specific figures could be cited. Assurances were given, 

however, that relatively little time was consumed in the process. 

It was indicated that officers are authorized by statute to request 

the analysis of blood samples of anyone fatally injured in a motor vehicle 

accident. Copies of the statute were not furnished, but apparently it 

contains no provision for mandatory blood analysis to determine BAC. 

Hospital staff or medical examiners withdraw the blood sample upon the 

officer's request as soon as practicable. Officers are also vested with 

the authority to require all principals in a fatal motor vehicle crash 

to submit to a chemical sobriety test. Results of such analyses are made 

available to the ASAP evaluative staff. 

Urine samples intended for BAC analysis are seldom obtained. More 

than likely, urine samples would be requested only if the use of drugs 

other than alcohol were suspected. The introduction of saliva samples 

for analysis seems to be virtually non-existent. 

Suspected DWI offenders are entitled to an independent BAC analysis, 

if they so desire. The cost of such an analysis is absorbed by the 

accused, however. 

Conclusions: The Selective Enforcement Unit of the Tampa Police 

Department, which deploys ten officers in marked vehicles (one-man 

units) throughout the city, appears to be reasonably satisfied with 

the existing chemical sobriety testing system in force there. The 

entire city has a land area of 84.45 square miles; thus the centrally-

located breath testing facility appears to suffice for processing 

requirements. 

Officers indicated satisfaction with the Breathalyzer chemical 

testing device and could recall no significant problems in the 

of the apparatus, although the ASAP definitely planned to replace 

the Breathalyzer with the Gas Chromatograph Intoximeter in 1975. 

One reason for the change in breath testing devices may have been 

the high cost of ampules required for the Breathalyzer. These were 
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purchased by the GTASAP at an approximate cost of 60Q each and, 

considering that thousands of tests were performed since the advent 

of the enforcement countermeasure, the cumulative expenditure for 

ampules was sizeable. Some members of the Selective Enforcement Unit 

already expressed reservations about the GCI, however. The major 

disadvantage cited was that the GCI required lengthy and forceful 

breath samples with which some DWI suspects were expected to have 

difficulty. 

SEU officers are greatly in favor of breath testing as opposed 

to other chemical sobriety testing techniques. With the former mode 

of BAC analysis, extraneous facilities and/or personnel need not be 

drawn into the process, since all of the necessary steps can be 

carried out by members of the police department. Less time is con

sumed in this manner and the overall complexity of the procedure 

is significantly reduced, since all necessary equipment and facili

ties are maintained by the police department. The fact that, in 

accordance with the applicable statute, the officer is required 

only to offer the breath test to the suspect makes it all the less 

likely that any other type of analysis will be performed. 

Recommendations: Chemical breath testing procedures employed by the 

GTASAP enforcement countermeasure appear to be adequate in all respects 

when considering the sizeable number of DWI suspects who undergo breath 

testing annually. No recommendations of any magnitude are offered by 

the author in this area. 

• BAC analyses of other bodily substances seem to be rarely 

undertaken. This, in itself, is indicative of the heavy reliance 

upon breath testing devices for evidentiary purposes, the reasons 

for which have already been examined. Enforcement countermeasures 

have found the breath testing capability to be the most expeditious 

means for evidentiary testing and are therefore applying it to the 

fullest extent possible. Samples of blood or urine are usually 

obtained only if the suspect is incapable of furnishing a breath 

specimen, or if the use of narcotics or drugs is suspected. 

107 



• In the^way of legislation, a statute containing the 

following provisions would be of help: 

- Mandatory analysis for blood-alcohol concentration 

on all persons fatally injured in a motor vehicle 

crash. 

- Mandatory analysis for blood-alcohol concentration 

on all principals involved in a motor vehicle 

crash which resulted in a fatality. 
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III-:MARKS: 

ACCIDENT SUPPLEMENT 

ASSIGN!.ENT NO. GRID NO. 

El NON-ACCIDENT VIOLATION 

TAMPA POLICE DEPARTMENT OFFENSE REPORT NUMBER 

ALCOHOL INFLUENCE REPORT 

DEFENDANT ( LAST. FIRS- MIDDLE ) 

ADDRESS OF DEFENDANT 

COLOR/SEx D.O.B. BUS.PHONE 

RES.PHONE 

LOCATION OF ARREST 

MITNESS TO FIELD TEST 

TIME OF OFFENSE .......... MRS. 

VEHICLE: (J IMPOUNDED 0 RELEASED TO: NAME & ADDRESS DAY OF WEEKS.. ................ 

IST OFFICER ON SCENE BADGE DIVISION 

DATE: ........................ 

TIME REPORTED ............ MRS, 

DATE: ........................ 

INVESTIGATED BY BADGE NO. DIVISION 
REFERRED TO:LJ ...............................(DIV.) 

RETAINED BY:J ..................................... 

BY: .................................... DATE .......... 

HOBS CLC7sED: 

DIVISION 

DATE 

P1101(5 TAKEN CO 
DIAG!:AM CIIAYWN 

INDI X (:AIIP;, 

COPIES REQUESTED 
LF,R _ 

NO. ROUTED LIGHT CONDITIONS 
C] DAYLIGHT 

[_] DAWN 

U DUSK 

n DARKNESS WITH 

ONO ST. LIGHTS 

WEATHER 
(,] CLEAR 

O RAINING 

J CLOUDY 

o F O G 

SMOKE 

OTHER 

1'PD 343 
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Q 
OLFLNDNt -_-----_ { LALT• FIN7T.M,DDL L' COOII /SLK D.O.U. IUAt( or ACCIULNT•` 

V 7

t O _


U N •^ 

K Y ON IAT -

reath^ none faint moderate strong 
face normal flushed n;1lc scratched dry, r brpisod _othe 
E Yes normal watering bloodshot 
11u ils normal dilated contracted 
Clothing orderly mussed soiled 
Speech normal confused stutters slur mumbles whispers other: 
Behavior normal talky cocky excited insulting profane: sleepy Stuporous 

hilarious vomits confused frightened hiccoughs quarrelsome fii;1.s 

ROADSIDE TEST: 

Balance sure swaying falling


Heel to toe sure swaying staggering falling,

Turning sure staggering falling other:

Finger to nose righthand


1efthand

Coin Test coins used


Prior to asking any question, read the following warning:

You have a right to remain silent. Anything you say can and will be used In court as


evidence against you. You have a right to consult with a lawyer before any questioning

and you haveLa right to have a lawyer present with you during any questioning. If you

cannot afford an attorney one will be appointed for you without colt to you.


Do you understand these rights? Yes_ No

Do yoV want an attorney present now? Yes No_

Knowing this, will you answer these questions? Yes_ No

I certify that I have read the above warnings word for word to the above named party


prior to asking questions set out in this report, and he answered as shown below.


OFFICERS SIGNATURE 

A HAT TIME IS IT ARE YOU HURT? I HAVE YOU BEEN DRINKING?I WHAT 7 HOW MUCH? 

AMEN DID YOU BEGIN? WHEN DID YOU HAVE YOUR LAST DRINK WHERE? ARL YOU ;,.,I 

NAYS YOU USED A MOUTHWASH TODAY?I HOW LONG SINCE YOU HAVE SEEN A DOCTOR OR DENTIST? -MGM? 

I 
WHAT FOR? { ARE YOU TAKING MEDICINE? r HAT KING7 DO YOU USE INSULiNt

WNE" LAST DOSE WHEN 010 YOU SLEEP LAST ? NOW LONG? 

ARE YOU HURT? WHERE? WERE YOU NOT ON THE HEAD? 

AFTER the arrest, read the following advisement: "Upon arrival at the

Police Siation, you will be asked to submit to a Chemical Test of your

breath for the purpose of determining the alcoholic content of v•;ur

blood. Florida Law provides that your failure to submit to such a

Chemical Test will result in the suspension of your privilege to operate

a motor vehicle for a period of three months. Will you submit to the

test?"


Yes No Officer's Initials 

Droathalyzer Operator DAC Time 

Dreath,elyzor Monthly Mulntenaneo by Dato 

4 

-4 

Figure A-t (cc-nt'd. ) 
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STANDARD OPERATING PROCEDURE) 

NUMBER 6) Effective: 1 November 1973 

ALCOHOL IlWLUE CE RrPORT 
TPD FORM 34 3 

1. Purpose and Scope. To establish a uniform method of documenting 
the incidents surrounding all arrests made by this Department for the 
offense of Driving While Under the Influence of Alcoholic Beverages 
and/or Narcotic Drugs (DWI) . 

2. General. Due to the notoriety frequently attached to a DWI ar
rest, it is imperative that documentation of the incident be made. 
Further, the report completed by the arresting officer may be used 
later in preparation for court testimony. 

3. Definition. D.W.I. - Terminology used to refer to the offense 
of driving or being in actual physical control of a vehicle while 
under the influence of alcoholic beverages, model glue, or any sub
stance controlled under F.S.A. Chapter 893, when affected to the ex
tent that the driver's normal faculties are impaired. 

4. Responsibility. 

a. `It shall he the responsibility of the arresting officer to 
accurately and legibly complete the Alcohol Influence Report 
(TPD Form 343) after making an arrest for. Dt9I, and submit 
that report to his immediate supervisor prior to completion 
of the tour of duty. 

b. It shall be the responsibility of the arresting officer's 
immediate supervisor to edit the report, make proper dis
position of the report, and send or deliver the report to 
Records Section, Services Division, for processing. 

C. It shall be the responsibility of the Records Section, Ser
vices Division, to properly process and/or file the report 
according to the Services Division Intra-Divisional procedures. 

5. Procedure. 

a. For DWI arrests made NOT in conjunction with an Accident 
Report: 

1) The arresting officer will complete both sides of the 
Alcohol Influence Report after making a non-accident 
DWI arrest, with the exception of that section at the 
top of the reverse side designated "TRrC ACC REPT ONLY". 

a) An "X" must be placed in the block designated 
"Non-Accident Violation" on the face of the report. 

Figure 4-1-a 
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Page 2.

b. For DWI arrests made in conjunction WITH an Accident
Report:

3.) The reverse side of the Alcohol Influence Report
will, in this event, be used as a supplement to the
Accident Report.

2) An "X" must be placed in the block designated "Accident
Supplement" on the face side of the report, serving as
notification that the report is being used as a supple-
ment to an Accident Report,

a) In this event, no other parts of the face of the
report need be completed.

3) That section at the top of the reverse side of the
report designated "TRFC ACC REPT ONLY" will be completed.

4) The top half of the face side of the report may be
utilized for additional comments and/or observations
b the arresting officer.

^^L rl`^1'OaY
ief o Police

VDF:il

All procedures, policies, General orders, etc., in conflict with
this SOP are hereby rescinded.

Figure 4=1-a (cont'd.)
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Division of Florida Highway Patrol County of 
CHEMICAL TEST REPORT 

City of 

Nome of Subject 

Dote and Time of Arrest M. 

Dote and Time of Offense, If Different M. 

Dote and Time of Test .M. 
Testing 
Instrument 

Blood Alcohol Level % Serial b 

rresting Officer (s) 

DEPARTMENT: City Sheriff C1 Florida Highway Patrol 

Chemical Test Operator Dote 

DEPARTMENT: City Q Sheriff Q Florida Highway Patrol 

NOTE: Prepared in triplicate. Deliver original to defendant and attach copy to citation. (Third 
copy to be mailed to the Records Section, Florida Highway Patrol. Department of 
Highway Safety and Motor Vehicles. Tallahassee, Florida 32304. 

► H P-i3 

A

Figure 4-4 

(* 
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I.

received the results of the Chemical Test given me for intoxication.

Signed

Date Time

Witpess Operator

Figure 4-4 (cont'd.)
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GEORGIA (COLUMBUS) 

Section 1 - Legislative Provisions 

ARTICLE V. 
Driving While Intoxicated, and Reckless Driving. 

Section 47. (68-1625) Persons under the influence of in
toxicating liquor or drugs. (a) It shall be unlawful and 
punishable as provided in subsection (g) of this section for
any person who is under the influence of intoxicating liquor 
to drive, or operate any vehicle within this State. 

(b) Upon the trial of any person accused of violating 
subsection (a) of this section, evidence as to the amount 
of alcohol in the defendant's blood at the time of the 
alleged offense as shown by a chemical analysis of the 
defendant's blood or breath shall be admissible as com
petent evidence bearing upon the question of whether the 
person was under the influence of intoxicating liquor and
shall give rise to the following presumptions: 

1. If there was at that time 0.05 per cent or less by 
weight of alcohol in the defendant's blood, it shall be 
presumed that the defendant was not under the influence 
of intoxicating liquor. 

2. If there was at that time in excess of 0.05 per cent 
but less than 0.10 per cent by weight of alcohol in the 
defendant's blood, such fact shall not give rise to any pre
sumption that the person was or was not under the in
fluence of intoxicating liquor, but such fact may be con
sidered with other competent evidence in determining 
whether the defendent was under the influence of intoxi
cating liquor. 

3. If there vas at the time 0.10 per cent or more by
weight of alcohol in the defendant's blood, it shall be pre
sumed that the defendant was under the influence of in
toxicating liquor. 

4. Per cent by weight of alcohol in the blood shall be 
based upon milligrams of alcohol per one hundred cubic 
centimeters of blood. 

5. The foregoing provisions of subsection (b) shall not 
be construed as limiting the introduction of any other com
petent evidence bearing upon the question whether the 
person was under the influence of intoxicating liquor. 

6. The result of any such test shall not be admissible in 
evidence against the defendant, and no record thereof shall 
be preserved, and no notation of the result of the test 
shall be made on the driver's license of the person tested, 
if the test does not indicate that there was, at the time 
of the test 0.10 per cent or more by weight of alcohol in 
the blood of the person tested. 

(c) Chemical analyses of the defendant's blood or breath 
to be considered valid under the provisions of this section 
shall have been performed according to methods approved 
by the State Crime Laboratory and by an individual pos
sessing a valid permit issued by the State Crime Labora
tory for this purpose. The State Crime Laboratory is au
thorized to approve satisfactory techniques or methods to 
ascertain the qualifications and competence of individuals 
to conduct such analyses and to issue permits which shall 
be subject to termination or revocation at the discretion of 
the State Crime Laboratory. 

(d) Only a licensed physician, registered nurse, medical 
examiner, or ASCI' certified or qualified medical or labora
tory technic:an or aide may withdraw blood for the pur
pose of determining the alcoholic content therein. This limi
tation shall riot apply to the taking of breath specimens. 
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(e) Upon the request of the person who shall submit 
to a chemical test or tests at the request of a law en 
forcement officer, full information concerning the test or 
tests shall be made available to him or his attorney. 

(f) It is unlawful and punishable as provided in sub
section (g) of this section for any person who is uniei 
the influence of any narcotic drug, or who is under the 
influence of any other drug to a degree which renders 
him incapable of safely driving or operating a vehicle, to 
drive or operate a vehicle within this State. The fact that 
any person charged with a violation of this subsection is 
or has been entitled to use such drugs under the laws of 
this State shall not constitute a defense against any charge 
of violating this subsection; provided, however, it shall be 
the duty of the arresting officer, if it shall become neces
sary to incarcerate a person suspected of violating the 
provisions of this subsection, to summon, as soon as pos
sible, a licensed physician to examine the party so appre
hended. The expense of such examination shall be borne 
by the court having jurisdiction of said alleged offense. 

(g) Every person who shall be convicted of a violation 
of this section shall he guilty of a misdemeanor and, ex
cept as otherwise provided for herein, shall be punished 
as for a misdemeanor. 

1. Those persons who are convicted of violating this 
Section for the first time or who shall enter a plea of nole 
contendere for the second or any subsequent time shall 
have their drivers' licenses suspended for a period of at 
least 30 days and shall receive such other punishment as 
the judge shall deem appropriate. 

2. Those persons who are convicted of violating this 
section for the second time within a period of three years 
may be sentenced to imprisonment for a period of at least 
15 days, shall have their drivers' license suspended for a 
period of at least six months and shall receive such other 
punishment as the judge shall deem appropriate. 

3. Those persons who are convicted of violating this 
section for the third or more times within a period of three 
years shall be sentenced to imprisonment for a period of 
at least :30 days, shall have their drivers' license suspended 
for a period of at least three years and shall receive such 
other punishment as the judge shall deem appropriate. 

4. Notwithstanding the foregoing provisions of this sub
section, if a person convicted of violating this section shall 
be less than 21 years of age, and the conviction is the 
second for violating the provisions of this section, the judge 
shall suspend such person's driver's license until he shall 
reach 21 years of age, or for a period of two years, which
ever is greater, and impose such other punishment as he 
shall deem appropriate. 

Section 47A. (68-1625.1) Implied consent to chemical 
tests. (a) Any person who drives or operates a motor ve
hicle upon a public road or highway of this State shall be 
deemed to have given his consent to a chemical test, ad
ministered pursuant to the provisions of section 47, of his 
blood or breath for the purpose of determining the alcoholic 
content of his blood if lawfully arrested for any offense 
allegedly committed while the person was driving or op
erating a vehicle under the influence of intoxicating liquor. 
No person shall be required to take a blood test if he ob
jects thereto, and in such case such person shall be given 'a 
breath test. If such persons shall be minors, their parents 
or guardians shall also be deemed to have given such con
sent. The test shall be incidental to a lawful arrest and 
administered at the direction of a law enforcement officer 
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having reasonable cause to believe such person was driving 
or operating a motor vehicle upon a public road or high
way while under the influence of intoxicating liquor. Such 
person shall be informed by the arresting ollicer that his 
failure to submit to such a chemical test will result in the 
suspension of his privilege to operate a vehicle for a period 
of six months. 

(b) If any such person refuses the request of a law 
enforcement officer to submit to a chemical test, the De
partment of Public Safety, upon receipt cif the sworn state
ment of a law enforcement officer to the effect that he had 
reasonable cause to believe that such person had been 
driving; or operating a motor vehicle upon a public road or 
highway while under the influence of intoxicating liquor and 
that the person had refused to submit to the test after 
being requested by the law enforcement officer, shall sus
;end his license to operate a motor vehicle for a period 
of six months. No such suspension shall become effective 
until ten days after the giving of written notice thereof 
as provided for in subsection (c). 

(c) The Department of Public Safety shall immediately 
notify such person in writing of the proposed action to 
be taken. Within 15 clays of the receipt by the department 
of the person's request in writing, the department shall 
afford him au opportunity for a hearing in the same manner 
and under the sane conditions as provided in the Georgia 
Administrative Procedure Act, approved March 10, 1964 
(Ga. L. 1964, p. 338), as the same may now or may here
after be amended. For the purpose of this section, the 
scope of the hearing shall cover the issues of whether the 
law enforcement ofliter had reasonable cause to believe 
the person had been driving or operating a motor vehicle 
upon a public toad or highway while under the influence of 
intoxicating liquor, whether the person was placed under 
arrest, whether he refused to submit to the test after 
being requested to do so by a law enforcement officer, 
and whether, except for the persons described in sub
section (a) above who are incapable of refusing, he had 
been informed by the arresting olticer that his driving 
privilege would be suspended if he refused to submit to 
the test. 

An application for a hearing made by the affected person 
within ten days of receiving notice of the proposed action 
of the Department of Public Safety shall operate to stay 
the suspension by the department for a period of fifteen 
days during which time the department must afford a 
hearing. If the department fails to afford a hearing within 
fifteen days, the suspension shall not take place until such 
time as the person is granted a hearing and is notified of 
the department's action as hereinafter provided. However, 
if the affected person rctitucsts that the hearing be con
tinued to a (late beyond the fifteen-day period, the suspen
sion shall become effective immediately upon receipt of the 
department's notice that said request for continuance has 
been granted. 

If the department determines upon a hearing of the 
matter to suspend the affected person's license to operate 
a motor vehicle, the suspension herein provided for shall 
not become effective until live days after receipt by said 
per•fon of the department's notification of such suspension. 

(d) Any person who is afflicted with hemophilia shall 
exempt from the blood specimen test required by this 

ction. 

(e) Any person who is afflicted with a heart condition 
and is using an anticoagulant under the direction of a 
physician or surgeon shall be exempt from the blood speci
men test required by this section. 

(f) Only a licensed physician, registered nurse, medirral 
examiner or aSCI' certified medical or laboratory technician 
or aide acting at the request of a law enforcement officer 
may withdraw blood for the purpose of determining the 
alcoholic content therein. This limitaion shall not apply to 
the taking of breath specimens. Only tLose persons pro
vided for in subsection (c) of section 47 shall conduct the 
appropriate tests to determine the alcoholic content there
of. 

(g) Any person who is arrested for driving or operating 
a vehicle while under the influence of intoxi-:.t;-.g hq,.,)r 
shall have the right to demand a blood or breath test to 
determine the amount or weight of alcohol in his blood. 

I 

It is mandatory upon the officials in whose custody he shill 
have been placed after arrest to have a blood ar hrnn!F 
specimen taken for the purpose of determining the amount 
of alcohol in the person's blood, if the facilities for oor.in. 
ing such specimens are available in the county of his cnr
finement, and to have said specimen analyzed according to 
the procedures provided therefor by this section. The :.octs 
of such test shall be borne by the jurisdiction having cus
tody of such arrested person. 

(h) No licensed physician, registered nurse, medical 
examiner, or ASCI' certified medical or laboratory techni
cian or aide shall incur any civil or criminal liability as a 
result of the proper obtention of such specimens for the 
purpose of determining the alcoholic content thereof when 
requested in writing by a law enforcement officer to ad
minister such a test. 

All convictions and pleas of nolo contendere fcr viola. 
tions of this law on second and subsequent offerzes in any 
court of this State shall be promptly reported by s4d 
court to the Georgia Department of Public Safety. j 
person who willfully fails to make such reports shall be; 
guilty of a misdemeanor. * 

*From The Uniform Act Regulating Traffic on Highways of the State 
of Georgia T rou 1972 Legis ative Session 
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68A-902. Drivers with ability impaired by alcohol or 
drugs. (a) A person shall not drive or be in actual physical 
control of any moving vehicle while: 

(1) Under the influence of alcohol; 

(2) Under the influence of any drug to a degree which 
renders him incapable of safely driving; or 

(3) Under the combined influence of alcohol and any drug 
to a degree which renders him incapable of safely driving. 

(b) The fact that any person charged with violating this 
Section is or has been legally entitled to use a drug shall not 
constitute a defense against any charge of violating this 
Section. 

(c) Every person convicted of violating this Section shall 
be punished by imprisonment for not less than 10 days nor 
more than one year, or by fine of not less than $100 nor 
more than $1,000, or by both such fine and imprisonment. 
On a second or subsequent conviction within three years, he 
shall be punished by imprisonment for not less than 90 days 
nor more than one year, and, in the discretion of the court, 
a fine of not more than $1,000. The foregoing limitations on 
punishment also shall apply when a defendant has been con
victed of violating by a single transaction more than one of 
the four provisions of subsection (a). Provided that no pro
vision of this Section shall be construed so as to deprive the 
court imposing the sentence of the power given by law to 
the court to stay or suspend the execution of such sentence 
or to place the defendant on probation. 

68A-902.1. Chemical tests. (a) Upon the trial of any civil 
or criminal action or proceeding arising out of acts alleged 
to have been committed by any person while driving or in 
actual physical control of a vehicle while under the influence 
of alcohol or drugs, evidence of the amount of alcohol or drug 
in a person's blood at the alleged time, as determined by a 
chemical analysis of the person's blood, urine, breath or 
other bodily substance, shall be admissible. Where such a 
chemical test is made, the following provisions shall apply: 

(1) Chemical analysis of the person's blood, urine, breath, 

or other bodily substance to be considered valid under the 

provisions of this Section shall have been performed accord

ing to methods approved by the State Crime Laboratory and 

by an individual possessing a valid permit issued by the 

State Crime Laboratory for this purpose. The State Crime 

Laboratory is authorized to approved satisfactory tech

niques or methods, to ascertain the qualifications - and 

competence of individuals to conduct analyses, and to issue 

permits which shall be subject to termination or revocation 

at the discretion of the State Crime Laboratory. 
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(2) When a person shall submit to a blood test at the re
quest of a law enforcement officer under the provisions of 
section 2 of an Act approved March 27, 1968 (Ga. L. 1968, 
pp. 448, 452, Ga. Code Ann., section 68-1625.1), as now or as 
hereafter amended, only a physician or registered nurse (or 
other qualified person) mny withdraw blood for the purpose 
of determining the al^.c content therein. This limitation 
shall not apply to the taxing of breath or urine specimens. 

(3) The person tested may have a physician, or a quali
fied technician, chemist, registered nurse, or other qualified 
person of his own choosing administer a chemical test or 
tests in addition to any administered at the direction of a 
law enforcement officer. The justifiable failure or inability 
to obtain an additional test by a person shall not preclude 
the admission of evidence relating to the test or tests taken 
at the direction of a law enforcement officer. 

(4) Upon the request of the person who shall submit to a 
chemical test or tests at the request of a law enforcement 
officer, full information concerning the test or tests shall be. 
made available to him or his attorney. The arresting officer 
at the time of arrest shall advise the person arrested of his 
rights to a chemical test or tests according to this Section. 

(b) Percent by weight of alcohol in the blood shall be 
based upon grams of alcohol per 100 cubic centimeters of 
blood. 

(b) Upon the trial of any civil or criminal action or pro
ceeding arising out of acts alleged to have been committed 
by any person while driving or in actual physical control of 
a moving vehicle while under the influence of alcohol, the 
amount of alcohol in the person's blood at the time alleged 
as shown by chemical analysis of the person's blood, urine, 
breath or other bodily substance shall give rise to the follow
ing presumptions: 

(1) If there was at that time 0.05 percent or less by 
weight of alcohol in the person's blood, it shall be presumed 
that the person was not under the influence of the alcohol. 

(2) If there was at that time in excess of 0.05 percent 
but less than 0.10 percent by weight of alcohol in the per
son's blood, such fact shall not give rise to any presumption 
that the person was or was not under the influence of 
alcohol, but such fact may be considered with other compe
tent evidence in determining whether the person was under 
the influence of alcohol. 

(3) If there was at that time 0.10 percent or more by 
weight of alcohol in the person's blood, it shall be presumed 
that the person was under the influence of alcohol. 

*From the State of Georgia 1974 Uniform Rules of the Road. 
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Section 2 - Physical Coordination Tests 

Not applicable. The Alcohol Safety Enforcement Unit (ASEU) of the 

Columbus Police Department never employed physical coordination tests 

as a method for sobriety testing. 

Conclusions: Supervisors and officers of the ASEU offered no 

explanation concerning the non-use of physical coordination tests 

in drunk driving enforcement. Since pre-arrest breath testing 

devices were being applied at the scene in many instances, it is 

the opinion of the author that officers considered the results of 

the screening test in conjunction with personal observations to be 

sufficient in arriving at a determination regarding the suspect's 

sobriety. 

Recommendations: Implementation of some physical coordination 

testing should perhaps be given consideration, if only to serve 

as an added evidentiary tool. It was noted that pre-arrest breath 

screening is by no means always administered to the suspect, and 

the results of physical coordination tests could, in such instances, 

fill a void in court testimony. In addition, consistent use of 

physical coordination tests at the scene of the traffic stop would 

assist in facilitating detection of those offenders whose psycho

motor functions are impaired, but who have not ingested alcohol. 

Section 3 - Pre-arrest Breath Screening 

Although no state or local laws authorizing the use of pre-arrest 

breath screening existed, the Columbus Police Department issued an 

administrative regulation which permitted such testing. However, no 

written policy designed to regulate the application of pre-screening 

devices was formulated, and ASEU officers were left with their own 

discretion. Mostly, if the officer's observations confirmed that the 

suspect had been drinking, a pre-screening test would be administered 

at the scene to determine whether the offender might be legally intoxi

cated. The device employed by the Columbus ASEU for this purpose was 

the Alco-Sensor, manufactured by Intoximeters, Incorporated. The field 

pre-screening test was preceded by a verbal explanation by the officer 
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no official statement was read - and the suspect then had the option of 

submitting to or refusing the test. (No legal sanctions could be imposed 

if he should decide to refuse.) The results obtained in individual pre-

screening tests were not officially recorded, but the data were accumu

lated at the request of the manufacturer for the latter's reference. 

ASEU officers received approximately two hours of training in proper 

operation of the pre-screening devices from a representative of the manu

facturer, even though there were no administrative or statutory require

ments for such training. The Columbus ASAP purchased the Alco-Sensor 

pre-screening devices at an approximate cost of $225 each and issued one 

of the units to each of the ASEU officers. (Regular patrol officers did 

not have access to the devices.) At the time of this survey, 20 Alco-

Sensors were available to the Columbus ASEU. 

Although ASEU officers indicated reasonable satisfaction with the 

performance of the pre-screening devices, some persistent problems were 

cited: 

- The units required frequent calibration. 

- They were easily jarred out of adjustment. 

- At times, the reliability of the devices was suspect. 

A candid opinion expressed by the commander of the Alcohol Safety Enforce

ment Unit was that the Alco-Sensor was too costly and unreliable to 

warrant expanded application in enforcement. 

Conclusions: Administration of field pre-screening tests by ASEU 

officers was discretionary, a development largely attributable to 

the lack of formal operational guidelines in this area. The officers 

were more inclined to employ the field test in situations where the 

suspect displayed none of the more obvious symptoms of impairment; 

in other words, in the case of "borderline" drinking drivers. Where, 

in the opinion of the officer, the suspect was obviously intoxicated. 

the pre-screening device was less likely to be used. 

In addition to the Alco-Sensor, two other pre-screening devices 

(the Borg-Warner A.L.E.R.T. and the Alcolyser) had been experimentally 

used under field conditions by the Columbus ASEU. Although some 
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problems concerning use of the Alco-Sensor were cited, the officers 

nevertheless indicated a slight preference for that unit over the 

others. No specific reasons for this development were given and 

there was no evidence that any formal, evaluative comparisons had 

been undertaken. 

In general, officers of the ASEU considered pre-arrest breath 

screening to be of value in drunk driving enforcement, although, as 

previously indicated, the process was not without its problems. 

Some officers indicated that, in their opinion, the state of the 

art of breath pre-screening is not sufficiently advanced and results 

obtained with the devices are too often questionable. For the pur

pose of improved drunk driving enforcement, ASEU officers believed 

that a portable evidentiary breath testing device, the accuracy of 

which is accepted by legislatures and courts, is ideal. Such a de

vice could be readily employed at the scene where the offender was 

originally stopped, and the results obtained would eliminate any 

doubt on the part of the officer concerning the suspect's sobriety. 

The prospect of future use of the portable breath testing devices 

by officers of the Columbus Police Department appeared to be bleak. 

The feeling expressed was that continued use would be made of the 20 

Alco-Sensors which had already been purchased by the ASAP for the 

ASEU, but that no provisions had been made by the police department 

to acquire additional or replacement units with budgeted funds. It 

appeared unlikely that local funds would be allocated for this purpose. 

Recommendations: Approval of pre-arrest breath screening by the state 

legislature or by the local governing body, as a legitimate means for 

preliminary determination of sobriety, appears desirable. Such a 

statute would provide a basis for action on the part of law enforce

ment agencies and perhaps would be the necessary catalyst for imple

mentation of the concept in drunk driving enforcement. In the opinion 

of the author, pre-arrest breath screening - if properly administered 

is of value in drinking driver enforcement and should be employed by 

police. A major point in its favor is that it tends to reduce the 

influence of subjective and judgmental conclusions reached by the 
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officer in determining whether the suspect before him may be, in 

effect, legally impaired. With legislative backing of pre-arrest 

breath screening, law enforcement agencies will then also be in a 

position to generate operational guidelines for officers who may have 

occasion to use the devices in the field. It is imperative that 

officers be given sufficient direction as to when and how and under 

what circumstances pre-arrest breath screening should be administered 

to suspects, so that the role of discretion in this process is sub

stantially reduced. Along with that, requirements should be estab

lished for the recording of data (i.e., test results, equipment 

performance) relative to pre-arrest breath screening. If such data 

are diligently collected, they should prove to be immensely useful 

to the agency in determining which pre-screening devices appear to 

be most cost-effective and reliable, and what problems are apparent 

in the field application of the units. 

With a systematic approach to the pre-screening process, the 

ASEU of the Columbus Police Department might have attained altogether 

different results. As it was, findings and conclusions were based 

upon strictly empirical observations characterized by "gut" reaction. 

Section 4 - Evidentiary Sobriety Testing 

The presumptive level of intoxication in Georgia is .10% of blood-

alcohol concentration. No presumption may be made at BAC levels ranging 

from .051% to .099%, although a suspected DUI offender may still be 

charged with the offense and could be convicted based upon other incrim

inating testimony and evidence. If the suspect's BAC is at the level 

of .05% or less, he is presumed not to have been intoxicated. A per se 

statute addressing levels of intoxication in terms of blood-alcohol 

concentration is not in effect. 

As mentioned, Georgia law provides that no presumption whatsoever 

may be made in the case of offenders who register a blood-alcohol cor. 

centration between .051% and .099%. Theoretically, it is the court's 

decision whether or not the offender was in fact impaired at the time 

of his arrest. According to ASEU officers, however, offenders in this 

category are rarely convicted of driving while under the influence. 
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Generally, a conviction may only be likely if the offender was involved

in a relatively serious motor vehicle accident. As a rule, anyone who
 * 

registered a BAC within that range is not prosecuted.

Georgia law prescribes that the following bodily substances may be

sampled and submitted for analysis to determine blood-alcohol concentra-

tion (BAC):

- Breath

- Blood

Suspected offenders are presented with a choice: They may submit either

breath or a blood sample for BAC analysis. Breath samples are predom-

inantly obtained, probably because officers usually attempt to convince

the offender to follow this course of action. (The blood sampling pro-

cess, which will also be discussed, is usually more complex and time-

consuming.)

DUI suspects who consent to submit a breath sample are transported

by the arresting officer to the testing facility, which is located in

the rear of the jail within the headquarters of the Columbus Police

Department. Those who choose to submit a blood sample are taken to the

Columbus Medical Center for processing.

Georgia's Implied Consent statute was enacted by the state legis-

lature in 1968, and provides for the suspension of driving privileges

for a period of six months of anyone who willfully refuses to submit

to an evidentiary sobriety test. (See Appendix A; Exhibit 5b.)

In the event of a refusal, an Implied Consent hearing is scheduled

by the Georgia Department of Public Safety - specifically, by the Driver's

Service Section of the Driver's License Bureau in Columbus. The hearing

is attended by the offender and the arresting officer. The latter is

notified of the date and time of the hearing by letter and is required

to be present.

Pertinent provisions of the Implied Consent statute are explained to

the suspect after he has been placed under arrest and is seated in the

rear of the patrol vehicle (just before transport to the testing facility

commences).



The ASAP enforcement countermeasure in Columbus employed the following 

evidentiary breath testing devices: 

- Photo-electric Intoximeter, manufactured by Intoximeters, 

Incorporated 

- Gas chromatograph 

At the time of the site visit, only the Photo-electric Intoximeter was 

Used to obtain evidentiary test results. After the suspect had submitted 

a breath sample into the Intoximeter, he was also asked to insufflate the 

gas chromatograph. Results obtained on the gas chromatograph were then 

compared with those shown by the Intoximeter. This comparison was con

ducted to determine whether the gas chromatograph was suitable to replace 

the Intoximeter eventually. (See Figure 5-3.) 

Two Photo-electric Intoximeters are available to the Columbus Police 

Department for evidentiary sobriety testing. One of these is retained 

by the police department, and the other is kept by the Muscogee County 

Sheriff's Office, but may be used by Columbus police officers whenever 

necessary. At the time of the survey, only one gas chromatograph was in 

use. An approximate unit cost of $800 was quoted for the Photo-electric 

Intoximeter. The commander of the Alcohol Safety Enforcement Unit is 

tesponsible for ensuring that all necessary supplies are available for 

evidentiary breath testing. 

The suspected drinking driver is kept under observation for a period 

of 20'minutes before he is permitted to insufflate the breath testing 

device. This observation period commences as soon as he enters the 

processing facility and is monitored by the officer who will administer 

the evidentiary test. Even though he may be a certified breath examiner, 

the arresting officer is not permitted to carry out the breath test, but 

he must be a witness to it. The evidentiary test is conducted by another 

certified operator. After the results of the breath test are known, a 

notation of the offender's blood-alcohol concentration is entered on the 

arrest citation, a copy of which is turned over to the suspect. (See 

Figure 5-1.) BAC results obtained with individual breath tests are re

corded and tabulated by members of the ASAP enforcement countermeasure. 
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(See Figure 5-2.) Supervisory officers of the Alcohol Safety Enforcement 

Unit are responsible for review of all pertinent documents and records 

turned in by officers of the Unit. 

Measures designed to provide security for the evidentiary breath 

testing devices are informal. No administrative regulations pertaining 

to this aspect were evident, but by virtue of their location (within 

a.

Ff

police department headquarters) the devices are accessible only to police 

officers. No one recalled any problems relative to tampering with or 

perhaps incapacitating the instruments. 

Operators of the evidentiary breath testing devices, all of whom are 

police officers, must have successfully completed a 40-hour training 

course on the proper use and maintenance of the instruments before cer

tification. This course is administered by the Georgia Department of 

Public Safety and instructors are drawn from the agency's Crime Labora

tory. The permits issued to newly-certified operators are valid for a 

two-year period, after which they must be renewed if the licensee wishes 

to retain his breath examiner status. Annual refresher training sessions 

are held for a two- to three-day period. Once each month, the breath 

testing devices are inspected and calibrated by a member of the Georgia 

Highway Patrol who is qualified to perform this service. 

No specific figures were obtained, but it was maintained by the ASEU 

commander and other officers of the Unit that a greater number of offend

ers opt for the evidentiary breath test rather than submission of a blood 

sample for BAC analysis. Apparently, however, a significant number of 

blood samples are still obtained from suspected DUI offenders, since the 

choice of a breath or blood analysis is provided by law. 

In the event that a blood sample is to be withdrawn, ASEU officers 

avail themselves of the services of the Columbus Medical Center staff. 

Licensed physicians, nurses, or qualified medical technicians are auth

orized to collect the samples, which are then forwarded to the Crime 

Laboratory of the Georgia Department of Public Safety for analysis. 

Again, in this case, the arresting officer is required to witness the 

withdrawal of the blood sample. According to responses from various 

officers, the Columbus Medical Center appears to be sufficiently prepared 
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to handle this kind of processing, and no real problems seem to have 

cropped up in this particular area. 

There are no statutory requirements which direct coroners or medical 

examiners to obtain blood samples of persons fatally injured in motor 

vehicle accidents. The investigating officer must initiate a request 

for this service, in order to have it performed. The same applies to 

principals in a fatal crash, who survived. 

Conclusions: ASEU officers, as a matter of normal procedure, re

leased any offenders who registered a BAC between .051% and .099%. 

Exceptions to this were likely to occur only in situations where the 

suspect was involved in a relatively serious motor vehicle accident 

where personal injury was sustained. This course of action appears 

to have been fostered by the attitude of the local courts, which 

were reluctant to prosecute such offenders. 

The initial intent of the legislative provision which permits 

DUI suspects the choice of submitting either to a breath or blood 

test is, in the author's opinion, somewhat less than perspicuous. 

The average DUI offender, whose psychomotor functions are presumably 

already impaired, is needlessly confused by this selection process, 

the reasons for which he is not likely to perceive anyway. 

Overall, Columbus ASEU officers appeared to be well-versed and 

knowledgeable in evidentiary testing techniques. Procedural require

ments, as observed, were generally followed carefully and due care 

was exercised in explaining them, as necessary, to the offender. The 

evidentiary sobriety testing process in Columbus, at the operational 

level, appeared to run reasonably smoothly and without any visible 

snags. 

Recommendations: The author suggests that more attention be paid to 

that provision of the DUI statute which states: 

2. If there was at that time in excess of 0.05 
per cent but less than-0.10 per cent weight of 
alcohol in the defendant's blood, such fact shall not 
give rise to any presumption that the person was or 
was not under the influence of intoxicating liquor, 
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but such fact m be considered with other compe
tent evidence in determining whether the defendant 
was under the influence of intoxicating liquor. 
[Emphasis added] 

From all appearances, the local courts (and therefore the ASAP enforce

ment countermeasure) have decided to interpret the word "may" quite 

liberally and in effect have chosen to disregard that portion of the 

statute except where grave physical harm was suffered as a result of 

a motor vehicle accident. The result of this development is that a 

rigid line of demarcation is set at .10% blood-alcohol concentration, 

so that offenders with any BAC less than .10% but more than .05% are 

"home free." The question that remains, however, is whether the 

offender who registers a blood-alcohol concentration of .09% is 

really much less of a menace on the highway than the one with a BAC 

of .11%. (On this subject, it is interesting to note that the State 
6

i

of Utah has seen fit to set its presumptive level of intoxication at 

.08%.) 

It must be pointed out, however, that Columbus is by no means 

the only ASAP where this condition has materialized. A considerable 

number of other ASAP sites which were surveyed displayed very similar 

symptoms. 

Rather than offering the offender the ambiguous choice of sub

mitting either to a breath or blood test, it would appear more logical 

to authorize arresting officers to select the evidentiary test to be 

performed. If the latter were the case, evidentiary breath testing, 

in all probability, would be even more predominant than it already 

is, because of its convenience and accessibility to police. Since 

the Georgia legislature has accepted and approved certain breath 

testing apparatus for evidentiary purposes in DUI cases, there appears 

to be no reason why breath testing cannot be the principal method for 

BAC analysis. Perhaps a more viable approach would be to have the 

arresting officer offer evidentiary analysis of the suspect's breath, 

and if the latter is physically unable to submit a breath sample, 

the natural recourse would be a blood specimen. Should the suspect 

deliberately attempt to foil the breath testing process, however, it 
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would constitute a refusal. 

Under the present system, as already pointed out, ASEU and 

regular patrol officers generally attempt to persuade a suspected 

DUI offender to opt for breath analysis in favor of submitting a 

blood sample. Although it was not mentioned by any officers of 

the Columbus ASAP enforcement countermeasure, one of the most 

persuasive arguments against blood analysis is that BAC results 

often tend to be slightly higher than those obtained by means of 

a breath sample. Therefore, the DUI suspect, when informed of 

that fact, is easily convinced that it is to. his benefit to choose 

breath analysis. Although some may question the ethics of this 

procedure, it is nevertheless a common phenomenon i.n Columbus. 

While it was generally indicated that officers experienced no 

problems in dealing with the staff of the Columbus Medical Center 

for the purpose of DUI processing, it was apparent that the police 

prefer not to involve medical personnel whenever possible. Without 

question, obtaining a blood sample requires more processing time 

and draws on more personnel resources. In addition, a factor well 

worth consideration from a psychological viewpoint is that - in the 

case of breath testing - the offender is kept within the imposing 

law enforcement environment from the time of his initial contact 

with the officer until his ultimate disposition. Not so where a 

blood sample is required. The hospital atmosphere and inquisitive 

glances from spectators at the Medical Center may bring about an 

undesirable reaction from the suspect, which could range from 

stubbornness to belligerence. In addition, although there was no 

specific mention of it, it is likely that medical personnel have 

reservations about withdrawing blood samples from DUI suspects, 

for fear of the possibility of being subpoenaed to testify at a 

future time. 

For these reasons, it may well be worthwhile to consider alter

ing existing legislation to eliminate the choice of blood or breath 

sample analysis in favor of only breath analysis as the primary 

testing technique for all suspected DUI offenders. Blood sample 
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analysis could remain as an alternate recourse in the event that

a breath sample cannot be obtained for valid reasons.

A waste of manpower is incurred by the legislative provision

which prohibits the arresting officer - even when a certified

operator - from carrying out the evidentiary breath analysis.

With the current procedural system, another officer who is a

qualified breath examiner must be summoned to conduct the breath

test, and the 20-minute observation period commences when the

breath examiner first meets the suspect. If the arresting officer

were permitted to conduct the test, the observation period could

begin upon transport of the prisoner and the testing process could

be underway much sooner, involving only one police officer. Should

a witness be required, the ASEU shift supervisor could fulfill that

function.

Although no problems have apparently been encountered relative

to security of the evidentiary breath testing instruments, it would

appear advisable to institute formal regulations, at least at the

agency level, concerning access restrictions. In the absence of

such regulations, defense attorneys may have a basis for questioning

the operational reliability of the instruments.

Statutory requirements of the following should be in effect:

- Directing coroners or medical examiners to analyze

blood samples for blood-alcohol concentration of

anyone fatally injured in a motor vehicle accident.

- Directing all principals in a fatal motor vehicle

crash to submit a sample of the appropriate bodily

substance for BAC analysis.
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GEORGIA
UNIFORM TRAFFIC CITATION. SUMMONS, ACCUSATION

SS NR-GA 10601
NCIC f!Y), 4 1 '• ' 0 0

CONSOLIDATED GOVERNMENT OF COLUMBUS
POLICE DEPARTMENT

Upon Time

Date A. M.
Month---- __ Day- ._ Yr. 19_ at P M

Of;eratur q Chautfer 0 Veteran q Learner

Lraense No. Expires State of Loc.

NAME
Last First Middle

CUPRtFIT
ADOPT SS-

street City State Zip Code

Iyes Height Weight Seat Mau D 0 B.

Yehir-le ar Make - Style _ Color

-c--_ - - Regrtration
RcQrstrehon No Year State Decal No

Busrnr:,,s Address Phone No

Upon the pubhe highway and/or street did unlawfully C] operate q park said vehicle in the C1 city
LJ county within the State of Georgia and did there commit the lollorvmg offense.

EXCESSIVE SPEED q RAEiAR q VASCAR q 5-10 MPM q OVER 15 M°H
MPH MPH ZONE. OVER III) FIMIT C] Il•IS MPH q BASIC. SPEED

U LEFT U NON SIGNAL U FROM WRONG LANE
IMPROPER TURN

q RIGHT q INTO WRONG LANE U PROHIBITED

DISREGARDF0
q RED SIGNAL 11 CAUTION SIGNAL q STOP SIGN

TRAFFIC SIGNAL

FAILED TO YIEI 0 AT q SI OF' ;IGN Li YIELD SIGN Q IINSIGNED INTER`ECTIUN

VAPP(,PI R q tuh:rcccHOn Rj On Right IMPROPER [ Lelt (it Center
PA ',IN q Left of Center q Cm ,rmng LANE USAGE q Wrong Lane

FOLLOWING TOr, Cl OSLLY 0 OTHER ACCIDENT q

IN VIOLATION Of OF CI STATE LAW U LOCAL 014(1IN.•NCE

MI TER U OVERTIME q PROHIBITED AREA
IMPFOI'EF PARKING

No ._.__._ ___ q NIGHT q DOUBLE PARKING

WEATHER HIG11'WAY TRAP f iC LIGHT

ClIAll DRY 4 CONCRETET [.:LIGHT q DAYLICIiI
Cl OIIOY A'I T i BL ACM DI' W 'Al UIUM 0 DARPA,SS
RAINING MUDDY HH GRAYFL I 1 HEAVY UAWh U 15K
SNOWING q SNOWY UNIMPROVED Vf HICLI U1HLR
FOG LJ ICY q DIVIDED L_, PtDISTRIAN
SLEET LOJ (00SE MATERIAL _LANFS q CRJSJ TRAFFIC

Other Offense-.

In Ih,• r„i•.n!y it AT IsI.inu0. M. I!

,d City

.it or near Mile Post
Hp li* ry i:•dd 1tr r• Y

npl nt int u• I I!l : ci

You art hereby i,rderrd to appear iii Court to dn•,wrr 111•s r.hnrye in the . . (jAY of - -
Month

IA M RECORDER'S COURTYrar at {Time) _._ IT' M l in Ih•:
Name of Cnud937 1s1 AVENUE

SLed Nunii,cn ur NdnlrCDLUrARUS^ City Georgia S CMtuae acknnwleuges sere cr
of Ihi:un.won, and receipt , 4 copy of •,amr

Signature -_
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COL1\II S {tts . I (X UI:PARI%IE'T 

ARRE;f WORT 
CAJI, NO. 

IT NO D IL ITCEl LYI(1, SE Pt P.,FT 

IIP . LAL7 -- - - lIII' T tI I DDLE AGt PA/E $EA 

ALIAS N I CNHAME 

SOC I Al SECUk I TY NO. UOE1 IMO.. DAY, Y 1 

1A 
JUYEMILE ADULT 

PAL: LSS 

OCr l)PA T I ON EMPLOYER 

AFf•E STI NS OFf 1 CEkS 

HAFOE C. (!'.LE EI'LE, ',,T C',LE 111 3.SL 3 

OFF 17.F,; PE',ISTFD Sf• A';SAUE TEL WAS A WEAPON USES A5,AI*IST THE OFFICER 

YES 

.!,F.ETE °E iE F,I ,ILtJ 

L O C A T I C • C OF A " i ' f ' , T IT ,I7 I r,•,r 

DATE OF ARI'CST TIME OF AP PEST 

TIME 3 ',SlY !.)Y rEA>

LATE A•.D TIME OF rr,iJ i'T AI•P E: A.I•A•,',F 

ASY :,,T OF P'i'1L IIAJAE Of 

Sl r, r.fL !ASH 
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INDICATIONS OF INTOXICATION 

COORDINATION--- NORMAL- STAGGERING NEEDED ASSISTANCE TO WALK 

ODOR OF ALCOHOL--- NONE _ FAINT STRONG


CLOTHING--- NIAT DISARRANGED SOILED


SPEECH--- NORMAL SLURRED ABUSIVE PROFANE 

ORIENTATION--- ALERT SLEEPY AWARE OF TIME AND SPACE---YES NOS 

ANY EVIDENCE OF INJURIES--- YES_ NO__ (IF YES, EXPLAIN) 

XXxxxxxxxxxxxxYXXXXXXXXY.xXY.xxxxYXXXYXxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx Y.xxxxxxx Y.YXXYX.:A,.,AZAsXX: 

IF SUBJECT CHARGED WITH DUI, COMPLETE THE FOLLOWING 

ALCOLYSER FIELD TEST GIVEN --- YES _ NO __ REFUSED 

INTOXIMETER TEST GIVEN AT MOO---YES_ NO _ REFUSED- RESULTS 

BLOOD TEST GIVEN SUBJECT --- YES_ NO --RESULTS 

%XX/xXX Y.XXxXXXYY.%XXXY,YXXXXXXXXXYXXYY.XXY.XXXXY.%X/XXYXXYY.XXXXX%XXXXXXXXXXXY,XXXXXXYXxxxXYYXXxxxxxx:XX 

DETAILS OF OFFENSE (WHAT ATTPACTEO YTUP ATTENTION TO SUBJECT, DESCRIPTION OF SUBJECTS CLOTHING, MAKE, MODEL, YEAR, r,, A, 

Of SUBJECTS AUTO AND DIRECTION AND MANNER OF TRAVEL) 

WAS SUBJECTS VEHICLE--- TOiEL,__ORIVEN BY OFFICES 

LOCATION OF STC)RA,E 

Ef TU'MEU, NAME OF WRECKER CJIAPANY 

LIST OF VALUABLES IN VEHICLE WHEN STORED 

Figure 5-2 (cont'd.) 
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1?umbor Operator 
PEI 

Reading 
Blank 
Reading 

Subject 
Reading 

Falco 
Reading 

27R Sgt. Cummings .11 +000 .107 .10 

279 Sgt. Cummings .18 +000 .196 .10 

2A0 

281 

Maynard 

Sgt. Cummings 

.11 

.17 

+000 

+000 

.121 
4i) 

.1R 

.10 

.10 

2A2 Sgt. Cummings .11 +000 .122 .10 

2R3 Sgt. Cummings .13 +000 .145 .10 

2R4 Ginn - .1S +000 .157 .099 

285 Phillips .13 +000 .133 .10 

2R6, Ginn .16 +000 .147 .10 

2R7 Phillips .12 +000 .111 .009 

2RR Phillips .15 +000 .150 .094 

p^R9 F07 7E NONE NONE NONE NONE 

290 NOV NONE NONE NONE NONE 

291 NONE NONE N01E NONE •NCNE 

292 Phillips .15 +000 .169 .094 

293 Phillips .11 +000 .128 .094 

294 Phillips .19 +000' IR4 .094 

795 P11tlltp5 .18 +000 .161 .094 

196 Anderson .19 +000 .20 .103 

?97 Anderson .15 ' +600 .160 .094 

?98 Dorsey... .35 +000 .39 .11 

?99 Sgt. Hamby .15 +000 .19 .10 

01 E. Jacksc:, .13 4000 .15 os• 10 

02 E. Jackson .21 +000 .25' .10 

06 Phillips .19 +000 .195 , .10

07 Phillire .18 +000 1RR .10 

OR Ginn .15 +000 ..145 .10 

09 Phillips .15 +000 • .160 ,•., .10 

11 Phillips .15 +000 .149 .10 

12 Phillips .17 +000 .173 .10

13 Maynard .13 +000• .154 ^,o+y .109 

4 1!aynard .26 +000 .295 is .111 

6 Phillips 1R +000 .195 .10 

0 Anderson .15 +000 .167 .119 

1 Anderson .14 +000 .16A .10 

2 Ginn .18 4000 .221 , '. .10 

7 nr. .15 i000 ICA •.:11 .10 

I 
-

F 

Figure 5-3 
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INDIANA (INDIANAPOLIS) 

Section 1 - Legislative Provisions 

As reported in the preliminary report, dated April 1975, documentation 

of the Legislative Base was not available at the time of this survey. 

Legislative information was to be provided by Lt. D. H. Elmore, SAVE Unit 

Commander; as of this writing the appropriate documentation has not been 

received by this investigator. 

Section 2 - Physical Coordination Tests 

Physical coordination tests are-administered at the scene of appre

hension to all suspected OMVUIL (Operating a Motor Vehicle Under the 

Influence of Liquor) offenders, by the arresting officer. Generally, 

the physical coordination tests consist of the following psychomotor 

tasks: 

- Balance


- Walking


- Finger to nose


- Coin pick-up


- Handwriting specimen 

In addition to the above psychomotor tasks, officers frequently record 

unusual actions of the suspect during the driver interview. 

Officer observations may include any unusual actions or behavior 

exhibited by the suspect. The most frequently cited "unusual actions" 

are as follows: 

- The manner in which the suspect exits the automobile. 

- The degree of difficulty which the suspect encounters in 

producing his driver's permit. 

- Obvious speech impairments (i.e., slurring, talking slowly 

and in a low tone of voice). 

Where the officer is unable to establish alcohol involvement by eitnei 

observation (during the driver interview) or the physical coordination 

tests, the.suspected offender will be placed in the rear seat of the 

police cruiser for approximately two minutes. Upon conclusion of the 

two-minute period, the arresting officer will enter the police cru 
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and check for an odor of alcoholic beverage. 

Where no odor of alcoholic beverage is detected by the arresting 

officer, the suspect as released. When the odor of alcoholic beverage 

is detected, the suspected offender will continue OMVUIL arrest processing 

toward the evidentiary BAC testing phase. 

The arresting officer records all information gathered during the 

driver interview and physical coordination testing on either the Indiana 

State Police Alcoholic Influence Report Form (Fig. 6-3) or the more widely 

sed Field Interview Form (Fig. 6-2). A general statement as to the 

officer's opinion regarding the state of sobriety of the suspected offen

der is also included in the narrative section of the Incident Report 

(Fig. 6-4). Certification of Breath Test Refusal (designated Form III 

by the IPD) also provides for the expression of the arresting officer's 

opinion as to the suspect's sobriety and is completed by the arresting 

officer should the suspected offender refuse evidentiary BAC testing. 

(See Figure 6-10.) 

Conclusions: The Indiana State Police Alcoholic Influence Report 

Form (Fig. 6-3) is modeled after the Alcoholic Influence Report Form 

developed by the National Safety Council. The AIR is comprehensive 

and provides for the written documentation of: 

- Observations by the arresting officer 

- Recording of performance tests 

- Observer's opinion as to effects of alcohol 

- Observations of performance test 

- Chemical test (evidentiary) data and chemical test check 

list


- Driver interview


In an attempt to save time, ASAP officers generally discard this 

report in favor of the Field Interview Form (Fig. 6-2). In addition 

to the data contained on the face of the Field Interview Form, officers 

note additional comments on the reverse of this form. The noted addi

tional comments consist of information (in narrative form) similar to 

the information contained on the Alcoholic Influence Report Form (Fig. 

6-3). 
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Recommendations: In the opinion of this investigator, the physical 

coordination testing configuration utilized by officers of the ASAP 

unit is satisfactory to meet current enforcement objectives. Officers' 

failure to use the Alcoholic Influence Report Form, in order to save 

time, results in the loss of pertinent evidentiary information. The 

Alcoholic Influence Report Form should be completed in all OMVUIL 

arrests. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is not conducted by enforcement personnel 

of the Indianapolis ASAP program. 

Recommendations: The Indianapolis Police Department should explore 

the feasibility of implementing a pre-arrest breath screening program, 

on an experimental basis, to replace current procedures of placing a 

suspected offender in a police cruiser for two minutes to detect an 

odor of an alcoholic beverage. 

Section 4 - Evidentiary Sobriety Testing 

Should the arresting officer find probable cause (impairment or odor) 

to believe the suspect is under the influence of an intoxicating beverage, 

he will advise the suspect of the provisions of the Indiana Implied Consent 

i aw . 

The Implied Consent law is advised to the suspect by the arresting 

officer, who recites the law from memory. Should the suspect either refu:c 

evidentiary testing or state that he does not understand the consequences 

of refusal, the arresting officer will then read the Implied Consent adise

ment from the Certification of Breath Test Refusal (Fig. 6-10). This 

advisement will be re-read to the suspect until the suspect indicates 

either his willingness to submit to evidentiary testing or refuses to 

submit to chemical testing. 

Analysis of the breath (to determine blood-alcohol concentration (RAC` 

is the singular testing process used for evidentiary purposes by the Indilr

apolis Police Department. The equipment used to conduct this analysis is 

the Smith & Wesson Breathalyzer Model 900. The IPD has seven Breathalyzers. 

Which were purchased by the IPD prior to the implementation of the P.SAP 
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program.

Arresting officers who are licensed Breathalyzer operators may

conduct evidentiary tests on suspects whom they arrest. Back-up assist

officers who are licensed Breathalyzer operators may also be dispatched

to conduct evidentiary testing. One of two mobile testing vans may be

used, at the scene of apprehension. Each mobile testing van is operated

by a policewoman who is also a licensed Breathalyzer operator.

Who will administer the evidentiary test is determined by the avail-

ability of the mobile testing vans and the location of arrest. (Officers

are encouraged to utilize the closest testing facility.)

Breathalyzers are located geographically throughout the Indianapolis

Police Department jurisdictional area.

- One at city-county lockup

- One at each of the three local hospitals

- One in each of the two mobile testing vans

The following arrest procedures are taken directly from IPD General

Order No. 71-04, RCD-2: Implied Consent - Refusal to Submit to Test for

Intoxication (Appendix A; Exhibit 6a):

II. Procedure to Follow When Driver Agrees to Submit to Breath
Test and Is Not Under Arrest for Another Charge Which
Requires Incarceration.

A. Make sure that driver's car is parked safely and locked.
B. Transport driver to lock-up [or closest BAC testing

location if mobile van is not available] for breath
test. (Note: While it is true the driver is being
handled as if he were arrested, he has not been arrested
and is voluntarily coming to the lock-up for a breath
test. Remember that before you offer the driver the
breath test you must have probable cause to arrest him.
Actually, your arrest is only being postponed until
after the breath test. It is possible that you may
have the driver under arrest for another violation,
which requires incarceration, that is willing to submit
to a breath test.)

III. Procedure to Follow After Breath Test

A. Above .10% blood alcohol - driver shall be arrested
for O.M.V.U.I.L.

B. Between .05% and .10% blood alcohol - based on your
evidence (driver's unusual drivibg behavior, appearance,

C.

1•

1•
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behavior, odor of liquor, speech, etc.) you may arrest 
the driver for O.M.V.U.I.L. 

C. Below .05% blood alcohol - driver must be immediately 
released unless you have reason to believe that the 
man is under the influence of narcotics or is under 
arrest for a violation which requires incarceration. 
(Note: Since the officer had probable cause to believe 
the driver was under the influence before-the test was 
offered, it is logical to assume that most drivers will 
not be below .05% blood alcohol.) 

I. Procedure to Follow When Driver Refuses Breath Test 

A. Arrest driver for O.M.V.U.I.L. 
B. Tow driver's vehicle 
C. Take driver's Operators License and attach to Certifi

cation of Breath Test Refusal form... 
0. Transport driver to jail 
E. While at Headquarters the arresting officers shall 

obtain Forms I [Fig. 6-8], II [Fig. 6-9], and III [Fig. 
6-10] and complete said forms. The completed forms 
shall be placed along with the traffic ticket in the 
lock-up to be processed to the Prosecutor's Office. 

The driver shall then be given his copy of the form 
entitled Police Officer's Receipt for Document (Form II). 

The arresting officer shall then confer with the Prosecutor's 
Offi-P for their determination as to whether or not a hearing 
shall be requested by the Court on the issue of probable cause 
for refusal to submit to a breath test for intoxication. When 
the violator, having refused the chemical test, appears before 
the court, the first duty of the court is the determination of 
probable cause. If the court finds that probable cause for 
arrest of O.M.V.U.I.L. did exist, then it determines whether 
or not the officer offered to the defendant an opportunity to 
take a chemical test before the arrest was made, and if the 
defendant did, in fact, refuse to take the test when he was 
physically and mentally able to do so. If the court finds an 
effective refusal, it forwards such findings, along with the 
current driving license of the defendant, to the Commissioner 
of Motor Vehicles with the recommendation that the Commissioner 
suspend the driving license for a period of one year. The 
Commissioner is bound by said recommendation, and the suspension 
is effective from the date of the finding of refusal by the 
court. 

If the Prosecutor's Office determines that the court will not 
be requested to have a hearing on the issue of probable cause 
for refusal to submit to a breath test for intoxication, then 
they will proceed with hearing of the O.M.V.U.I.L. charge. 

Two mobile evidentiary testing vans are utilized by the ASAP enforce

ment countermeasure (see photograph). According to ASAP personnel (as 

reported in ASAP Analytical Study #3) the vans arrived, in Indianapolis 
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on March 14, 1973; one van was rendered inoperative due to a fire in the 

engine compartment and was not returned to service until November 1973. 

During 1973 the two Mobile Breathalyzer Laboratories (MBL's) were used 

to test 1,073 suspects, or 22% of the total 4,829 breath tests conducted. 

ASAP accounted for 65% of these tests and the regular patrol for 35% of 

the MBL tests. 

Mobile vans either respond to the site of arrest or (as needed) serve 

as statijnary auxiliary testing stations. Each van is equipped with a 

Breathalyzer, Simulator, police reporting forms, and the standard emer

gency equipment. 

Each mobile van is operated by a policewoman who serves as both driver 

and breath analyst. These officers are part of the total 19 ASAP-funded 

sworn field personnel. 

There are currently 87 certified breath examiners within the Indiana

polis Police Department. In order to be certified as a breath examiner 

a sworn police officer must respond to a call for volunteers by the IPD. 

Volunteers are then screened by the State Department of Toxicology. Those 

showing mathematical aptitude receive training in breath analysis at the 

City-County Training Academy, Indianapolis, Indiana. This course is 

,staffed by state-licensed chemists supplied by the State Department of 

Toxicology. Upon completion of the 40-hour Breathalyzer course officers 

receive a certificate/license, issued by the State Department of Toxicol

ogy, to administer breath alcohol tests. 

Operators are re-certified every two years by written and practical


exams conducted by the State Department of Toxicology.


Officers record the results of the evidentiary BAC test in the follow


ing manner:


- The test operator completes, when used, the Indiana State Police 

Alcoholic Influence Report Form (Fig. 6-3). 

Sections: Chemical Test Data; Chemical Test Check List. 

- The test operator completes the Report of Alcohol Content (Fig. 

6-6) in its entirety, whenever an evidentiary test is conducted. 

- The arresting officer completes the Incident Report (Fig. 6-4), 
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indicating the BAC result in the Message or Comments section. 

In accident cases, the BAC is also recorded on the Motor 

Vehicle Ac-cident Report (Fig. 6-11), in the section entitled 

Other Remarks - Ordered to Appear, etc. The arresting officer 

will also report the name of the chemical test operator in 

the Assisting Officer's section of the Incident Report. (Also 

refer to Appendix A; Exhibit 6b - Indianapolis Police Depart

ment Training Bulletin Number One - January 24, 1973: "You 

Asked for It! 1. When to request a Breath Test; 2. How to 

report a Breathalyzer Test.") 

- Should the arresting officer elect to complete the Field Inter

view Form (Fig. 6-2), he will record the BAC result, time 

and test site in the appropriate section of the report. 

Conclusions: The following is a time and task outline depicting an 

OMVUIL arrest observed by the investigator. The arrest was effected 

by an officer of the Indianapolis Police Department ASAP patrol. The 

arrest was described by the arresting officer as "typical" with regard 

to the time involved and the tasks required. 

10:00 p.m. - Began DWI patrol. 

10:40 p.m. - Observed and stopped violator for hazardous 

moving violation (cross center line - weaving). 

- Conducted field sobriety tests and driver inter

view. Subject was unable to perform any of the 

physical coordination tests, his speech was 

obviously slurred and he had an obvious odor of 

alcoholic beverage about his person. 

- Subject was advised Implied Consent by the 

arresting officer, who recited from memory. 

(Subject stated he would take the test.) 

- Subject's vehicle was locked and left at scene. 

10:55 p.m. - Enroute, with suspect in custody, to Community 

Hospital to conduct Breathalyzer test. (Hospital 

was 20 blocks from scene of arrest.) 
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11:05 p.m. - Arrived at Community Hospital. 

- Subject refused to take breath test. 

- Arresting officer read and completed Forms I, 

II, and III (Figs. 6-8, 6-9, 6-10). 

11:15 p.m. - Enroute, with suspect, back to subject's auto. 

11:25 p.m. - Arrived back at scene of apprehension. 

- Subject was advised that he was under arrest for 

OMVUIL. Subject was then handcuffed and advised 

that his auto would be impounded. 

- Tow truck called. 

11:35 p.m. - Tow truck arrived. 

11:45 p.m. - Enroute, with suspect, to police security area. 

11:55 p.m. - Arrived police security area and subject was 

released to jail personnel. 

- Arresting officer completed citation (Fig. 6-1), 

Field Interview Form (Fig. 6-2), checked Form I 

(Fig. 6-8) and Form III (Fig. 6-10) for complete

ness, and gave to jail personnel. 

12:05 a:m. - Returned to DWI patrol.


Total elapsed time - one hour 25 minutes.


An additional 20 minutes would have to be added to the total 

elapsed time had the subject not refused the evidentiary test. 

Significant within the evidentiary testing configuration is the 

constructive.rapport created between the arresting officer and the 

suspected offender. 

The questionable delay of "actual arrest" and vehicle impounding 

until after evidentiary testing has a calming effect on the suspect. 

The suspect feels his arrest (although he may still voice objection 

to the incarceration) is based upon the BAC test and other evidence, 

rather than the subjective speculation of the arre-sting officer. 
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It is this investigator's opinion that the arrest is effected as 

soon as the officer restricts the subject's movements. The additional 

10 to 30 minutes required to transport and test the suspect appears 

well worth the effort. The policy of not officially "arresting" 

until after the BAC test appears to have created an observable rapport 

between the ASAP unit officer and the suspected offender and has done 

much to "humanize" the evidentiary testing process. 

Community confidence in the ASAP enforcement unit's comprehension 

of the alcohol problem and its ability to effectively handle the prob

lem is evidenced by the community's request that the ASAP Unit Com

mander, Lt. D. Elmore, play a key role (not defined) in establishing 

detoxification procedures and centers for the City of Indianapolis. 

Recommendations: The "leading" of the suspect to believe his arrest 

occurs only after BAC testing is viewed by this investigator as a 

risky proposition to ASAP enforcement objectives. This investigator 

did observe excellent offender/officer rapport created by the "delay 

in arrest" procedure; however, this investigator recognizes that a 

well-organized judicial challenge to this procedure could damage the 

credibility of the ASAP evidentiary testing process. It is there

fore recommended that the Indianapolis ASAP program, the Indiananolis 

Police Department and the appropriate judicial council reevaluate the 

OMVUIL arrest-test procedure utilized and delete references to mis

leading arrest procedure. 
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INDIANAPOLIS POLICE DEPARTMENT
IN!)!AMA UFJC02.%A. is T, CC. i :':^.:PST & I1`41'3 ACTION

CAUSE No., DOCKET No. PAGE No.
STATE OF INDIANA

SUMMONS
COUNTY OF MARION SS:
CITY
IN THEFMUNICPALOCOURT OF MARION COUNTY, k-Or, F 96812

THE UNDERSIGNED, BEING DULY SWORN, DEPOSES AND SAYS:

ON THE DAY OF , 19_AT M

NAME

STREET

CITY -

RACE SEX AGE D.O.B. HT WT.

OP. LIC. # STATE DID UNLAWFULLY OPERATE

VEH. COLOR YEAR MAKE

VEH. LIC. YEAR LIC. STATE VEH. LIC. #

UPON A PUBLIC STREET OR HIGHWAY, (LOCATION)

LOCATED M. TI¢ CT', CWNTY AND STATE AFORESAID AND DID TFIEN AND THERE COMMIT THE FOLLOWING OFFENSE:

SPE_OCIG (over limit) 1.10 m.p.h. ' 11-15 m.p.h. Li over 15
F:ADAR 1' CLOCK

m.p.h in. m. p.n. tone)
Imprcyer LEFT T'J!4 N. si;uel [] Cot corner Iron,

 * C. cog lone
g_- Im,rcper CICHT TURN Ido si; :ol

Into wrong C Fr
. ^ Gi;-S ,Yed TO %FFIC

*

L-Ne c. rc'g :one
a.' 5:;:. L i no Ii;St

 *

^i 6iilGlz of ^' 1 o1 rc:c`.ed
I u[•:J ,r') rrs.^t:^n

__ 1. ••; ".`r F..... section i^':r;:cfion
D; '.Eyed Y; LD StrN .:c

 *

L i C1-_:Is ' :od
S:.'? al i ,00000iion

 *

I s:Js
6070_'Or FGSSIF:G  *

Trr'::c e:
On *

ecut
:":.I

L^::F U:'.GE 1. rc01 coo L.: c.rve

q fco clcszly Failure to yield

CO.': V::'cticn

In \ ic'^.I:un o! Secti,n _

10-.al 0 d .iosce in

1 2'Cr. "^ FfrP_OFI

I . fro; ^.:t
':Yri-•n

L'.:':::_:s .l 'L
J. 7 G

CT C s f:if

TF
C

ss ..Jas:^^_I 7' School

2 1c.:: 4 I.me 4 1„ro G_ I

THE UNDERSIGNED FURTHER STATES THAT HE HAS JUST AND REASONABLE GROUNDS
TO RELIEVE, AND DOES BELIEVE, THAT THE PERSON NAMED ABOVE COMMITTED THE
OFFENSE HEREIN SET F02TH CONTRARY TO LAW.

SWORN TO AND SUBSCRIBED BEFORE ME
Sierwmre N officer CD

THIS DAY OF , 19 .tne,cerrwf.in.nt
O7

Deputy Cirri coIdentifonr,nn No. Division

Ck' DAY Of , M. _
ADDRESS OF COURT: 50 NORTH ALABF.MA STREET, INDIANAPOLIS, INDIANA (\.191 AT
1 PROMISE TO APPEAR IN COURT AT THE TIME AND DATE DESIGNATED ABOVE

SIGNATURE

 **

Figure 6-1
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IMPORTANT - PLEASE READ 

FINES AND COURT COSTS 

In addition to whatever fine the Court might assess against you, the 
court costs, as es:r:;.liehed by law for city and state traffic offenses, are 
$33.0:: o:id $4400. reo',r;ectively. Fines and court costs must be paid in 
cash. no chocks will ra. accep,ed. Neither the judge nor any of the court's 
poao..r..: recc:ve any Piet of the line or costs imposed. 

NON-MOVING VIOLATIO,TS - - TRAFFIC VIOLATIONS BUREAU 

If this summons was issued to you for a NON-MOVING traffic violation', 
(without any accompanying citation for a moving traffic offense), and you 
intend to plead "CUiLTY" to such non-moving offense, you ma}• do so. with
out going to court, by apnearing at the Traffic Violations bureau, SO N. 
Ala. St., (City-County Bldg[.) Indpls., Ind. 46204• between the hours of 
8:30 A.M. and 4:30 P.i`d., Mon. through Fri. Such appearance should be no 
99g71gr than 5 drys after you received the citation. and no later than 5 days 
before you are scheduled to appear in court. Please be prepared to pay 
a charge of %20.00, in cash, and bring this summons and any appropriate 
evidence of compliance, such as valid inspection or registration certificates, 
valid drivers license, or receipts for the repair of mechanical defects, etc., 
with you. 

Should you fail to so appear at the Traffic Violations Bureau to dispose 
of your non-moving offense, you must go to court on the date and at the 
time set by the arresting police officer as it appears on the reverse side 
of this summons. Failure to dispose of your case at either the Traffic Vio
lations Bureau or the Court, will result in a warrant being issued for your arrest! 
your arrest. 

`(Offenses such as, Ex ired Inspection r Registration Certificate, Improper 
Plate, Expired Drivers License and D?f five Lights or Other Vehicle Equip
ment). You may telephone 633-2877 for' information concerning other non
moving traffic offenses which may also be disposed of at the Traffic Vio
lations Bureau in this same manner. 

NON-RESIDENTS OF INDIANA 

If you have received this summons for any traffic offense for which your 
signature on the reverse side constitutes your promise to appear in court, 
but you are not a resident of the State of Indiana, and you intend to plead 
guilty" to such charge, you may arrange to dispose of it by writing to 

the office of the Court Administrator, T-643 City County Bldg., Indpls.. 
Ind. 46204• immediately, Include information concerning[ your name, ad
dress, summons no., Offense, Court no., and Co., date in your letter. You 
will then be notified of the amount of the penalty which is to be paid by 
mail. Such payment must be made by either money order or certified 
check and must be received prior to your original court appearance date. 

In the event you fail to satisfactorily dispose of this case, the Motor Vehicle 
Bureau of the state in which you permanently reside will be notified. 

Figure 6-'1 (cont'd.) 
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Date	 Time Day of Week 

Location Occ. 

Type Premises Prop. Rm. No. Arr. No. Veh. Towed 

Observed Date & Time Sector


Is Invest. Comp. Agencies to Notify


Status Prsn.


'Name


,Race Sex Age Add.


D.D.S. Dr. Lic. No.


Court Date Time Loc. Arr. Sent to


Charges:	 U.T.T.#


U.T.T.#


U.T.J.#


U.T.T.#


Disp. Veh. Veh. Type Yr.


Make Style Color


VIN.# Lic. Yr. Lic. St. 

Towed by Mess. Comments ro 

Test Site Time Results 

SPEECH:q Not Understandable q Mumbled q Slurred q Thick Tongued 

q Confused q Stutteled q Accent q Fair q Good 

BALANCE: q Falling q Needed Support q Swaying q Unsure 

WALKING: q Foiling q Staggering q Stumbling q Unsure 

TURNING: q Falling q Staggering q Hesitant q Unsure 

FINGER-TO-NOSE: Right: q Completely Missed q Hesitant 

Left: q Completely Missed q Hesitant


ABILITY TO UNDERSTAND INSTRUCTIONS: q Poor q Fair




00 

00 

M 

fe 

I 

09 

P 

INDIANA STATE POLICE ALCOHOLIC INFLUENCE REPORT FORM

CHECK PROPER ELAN K IN EACH COLUMN ENVOLVEMENT 
TYPE CASE: STATUS OF SUBJECT TRAFFIC q DRIVER 

O PASSENGER CASE NO. 
q FATAL ACC. q DEAD q PEDESTRIAN 
q P.I. ACC. q INJURED 
q P.D. ACC. q NOT INJURED NON-TRAFFIC q VICTIM DISTRICT 
q HOMICIDE q ACCUSED 
q SUICIDE 

q OTHER:_ q OTHER:_ 

OBSERVATIONS: Check appropriate square before each word best describing condition or observation. 

CLOTHES: q Disorderly q Disarranged q Soiled q Mussed q Orderly 

Describe_ 

BREATH: Odor of alcoholic beverage q Strong q Moderate q Faint q None 

ATTITUDE: q Excited q Hilarious q Talkative q Carefree q Sleepy q Polite 

q Profanity q Combative q Indifferent q Insulting q Cooperative 

UNUSUAL ACTIONS: q Hiccoughing q Belching q Vomiting q Fighting q Crying 

q Laughing q Other 

SPEECH: q Not Understandable q Mumbled q Slurred q Thick Tongued 

q Confused q Stuttered q Accent q Fair q Good 

Indicate other unusual actions or statements: 

Signs or complaint of illness or injury: 

PERFORMANCE TESTS: 

BALANCE: q Falling q Needed Support q Swaying q Unsure q Sure 

WALKING: q Falling q Staggering q Stumbling q Unsure q Sure 

TURNING: q Falling q Staggering q Hesitant q Unsure q Sure 

FINGER-TO-NOSE: Right: q Completely Missed q Hesitant q Sure 

Left: q Completely Missed q Hesitant O Sure 

ABILITY TO UNDERSTAND INSTRUCTIONS: q Poor q Fair q Good 

Test Performed: Date____ Time .---am/pm 

S_ 
OBSERVER'S OPINION: 

EFFECTS OF ALCOHOL: q Extreme q Obvious q Slight q None 

ABILITY TO DRIVE: q Unfit 0 Fit 

E Indicate what first led you to suspect alcoholic influence: 

OBSERVATIONS AND PERFORMANCE TESTS: 

Given by:_ Rank Dept.

Witnessed by:___ 

CHEMICAL TEST DATA: 

Sample taken by Involuntary q 

at___.__am/pm Date taken Voluntary q 

Sample delivered by____ __ __--Dote Time _ om/pm 

Specimen: q Blood q Breath q Saliva q Urine q None q Refused q Unable 
X 

Analysis result: If breath, what instrument? s% 
5 Remarks or Data: _ 
O 

Sample was analyzed by.___._ Dote 

Other person to be notified 

• 
e 
a Investigating Officer _ __ ,Deparlnsanl__ 
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INTERVIEW:


Wen you operotin0 a veNde! Where were you going/ 

What street or highway were you on? Direction of travel? 

Where did you start tram/ -Whet time did you dart) 

Whet 00 Is it new/ Whot city (county) are you In nowt 

Whet N the dee/ What doy of the week is ill 

W4TERVIIWU TO FILL IN ACTUAL( 
VMS /P Gay Dote 4tenterer's stew 

When did you lost owl What did you eat! 

What were you doing during the lost three hours! 

Have you been drinking? What? Now MUM 

Where? Started? am/pm Stopped am!^

Are you under the Idhrence of an alcoholic beverage nowt 

What is your occupation? When did you lost work? 

Do you have any physhcai dafechl If so, what) 

Are you iE? $ so, who! s wrong! 

Do you limp? Now you been injured lately? tf so, what's wrong? 

Did you get a bump on the heed? Were you involved in an accident today! _ 

Have you bad any akohglic beverage since the accident? If so, what? 

Where? How much? When? 

How you seen a doctor or dentist lately? If so, who When? ____ 

What for? Ar. you taking tranquilizers, pills or medicines of any kind?___ 

H to, what kind? (Get sample) lost dose! am/pm Do you have epilepsy? _____ 

Diabetes? Do you take Insulin? If so, lost dosel am/pm 

Have you had any injections of any other drugs recently? If so, what for? 

What kind of drug? lost dose? am/pm When did you last sleep; 

How much sleep did you have; Are you wearing false teeth? Do you have a glass eye? 

HANDWRITING SPECIMEN 

Signature and/or anything 

he chooses. 

CHEMICAL TEST CHECK UST: 

sr*all olyzer:


q Turn ON, wait until therm. is 45-50°C.


q Gouge and open ampoule, insert bubbler and connect to auto?.


q Turn to take, Rush, turn to analyze.


q At red light, wait 114 min., balance.


q Set scale pointer an start line.


q Turn to take, take sample, turn to analyze. 

q At red light, wait 1 / min., balance. 

Result-

REMARKS: 

Figure 6-3 (c0nt'i,) 
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INDIANAPOLIS POLICE DEPARTMENT 

INCIDENT REPORT 
ALL APPLICABLE ITEMS IN THIS SECTION MUST BE COMPLETED FOR ALL REPORTS 

q	 NEW CASE CASE NO. IF ROD. TYPE OF INCIDENT (Refer to Incident Lst) INS. P^^jjRPOSES DATE AND TIME OP INVESTIGATION DATE AND TIME OCCURED DAY OF WEEK 
ADDITION L i YES 

LOCATION OF OCCURANCE (Include Aot. NO. EtC.) TYPE OF PREMISES (Refer to Premises List) (DENT. NOTIFIED o .++.fr[O NO.DEAD NO NO. VEHICLES 
o w c. . SENT TO HOSPITAL 

_ m .es+o U YES "CO TOWED 
NOTIFIED BY: 01-RADIO RUN q O2-OBSERVE"J 03-STOPPED ON STREET 0 04-TELE- DATE AND TIME NOTIFIED SECTOR r^^s .r vc s.c. o. 

U .s co^.cs. s r
 AGENCIES TO Of NOTIFIED
q OS-LETTER q 06-RADIOGRAM q 07-LONG DISTANCE CALL O 08-OTHER GRAM rl +P•cP...Le.r


CHECK APPLICABLE ITEMS FOR CRIMINAL INCIDENTS ONLY 
01. FRONT D O2 S10E O OS REAR 

POINT OF ENTRY TO BUILDING: 04 THRU q OS THRU 0 06 FRONT q 07 510E U 0e REAR ANY 
q DOOR DOOR DOOR q ROOF WALL WINDOW WINDOW WINDOW q 09 OTHER _ 

POINT OF ENTRY TO VEHICLE: D 0" DOOR 
q 

02 ODOR U 07 WINDOW ED 04- WINDOW U 05 THRU 
DRIVER SIDE PASSENGER SIDE DRIVER 510E PASSENGER SIDE CONY. TOP D OS-T RUNK D 07- ANY

OTHER 

METHOD OF ENTRY TO FORCED .ATTEMPT UNLAWFUL ENTRY LAWFUL ANY IF ALARM WAS ACTIVATED-GIVE NAME OF COMPANY AND TIME OF ARRIVAL 
BUILDING OR VEHICLE: q OI• ENTRY D 02' FORCED ENTRY D 03 - NO FORCE 0 0 4 - ENTRY Do n - OTHER 

06- CARRIEDMETHOD OF ENTRY TO SAFE: q OI-DRILL 002-PUNCH 0-07-PEEL 0 04-BLOW q OS-TORCH q OUT DO,` FORCE DOB- ANYNEEDED_ OTHER __.._--___. 

WEAPONS OR FORCE USED ANY 
BY PERPET RA T OR ON C3 01- HANG GUN L] 02' FOTHER T IREARMY PE D OI-KNIFE GI 04
 CU TTIN G EI NS T R UMEN T DOS' DANGEROUS WEAPON
CRIMES AGAINST PERSON SEVERE BEATING A&O MADE THREATS NO THREATS


D 06- (AGGRAVATED ASSAULT) q 07- NOT SEVERE D Oe- USED N0 FORCE q 09- NO FORCE q 10-OTHER


AMOUNT OF MONEY JEWELRY FURS CLOTHING AUTO MISC. AMOUNT OF MONEY JEWELRY FURS CLOTHING AUTO MISC. 
STOLEN PROPERTY S S S S S S PROPERTY RECOVERED S S S S S 

USE APPLICABLE ITEMS IN THIS SECTION FOR ALL PERSONS EXCEPT WANTED/MISSING PERSONS 
5iATUS OF PLHSON NAME (LAST NAME FIRST IF INDIVIDUAL) RACE SEX AGE ADDRESS HOME PHONE AND HOURS BUS. PHONE AND HRS. 

P N _ 
E U COURT DATE TIME LOCATION OF ARREST (H different then above) SENT TO. U CITY LOCKUP 0 JUV. BUR. CHARGES

R M q HOSP. 0 COURT (Reslale) U EXPLAIN-___.__. _


INJURY CAT AGO RY LLJl sr...o oa+ HOSPITAL SENT TO S B CONVEYANCE USED MED. TECH. Las[ Name) 
..ao<.c wa^c cse NATURE OF INJURY (ILLNESS) RELATIVES NOTIFIED

O E D O 

N R DISPOSITION LL] TOWED (Any Reason) H STOLEN VEH. TYPE YEAR MAKE MODEL STYLE COLOR y,LN. 
OF VEHICLE: q RELEASED ON SCENE RECOVERED 

1 LIC. YR. LIC. ST , LICENSE NUMBER LOT TOWED TO-BY DE . HOLD MESSAGE OR COMMENTS 
YES 

USE APPLICABLE ITEMS IN THIS SECTION FOR ALL PERSONS EXCEPT WANTED/MISSING PERSONS 
STATUS OF PERSON NAME (LAST NAME FIRST IF INDIVIDUAL) RACE SEX AGE ADDRESS HOME PHONE AND HOURS BUS. PHONE AND HP.S. 

P N 
E U COURT DATE TIME LOCATION OF ARREST III d,fferenl than ab0 0) SENT TO, L) CITY LOCKUP O JUV. BUR. CHARGES 

U HOSP q COURT (Reslale) -0 EXPLAIN_._______ __R M s 8 INJURY CATAGORY HOSPITAL SENT TO CONVEYANCE USED MED. TECH. (Last N.Ime) NATURE OF INJURY (ILLNESS) RELATIVES NOTIFIED 
I 

O E q YES D No 
N R DISPOSITION TOWED )Any Reason) rx'^ STOLEN VEH. TYPE YEAR MAKE MODEL STYLE COLOR
 V, I.N.
2 OF VEHICLE: - RELEASED ON SCENE lJ RECOVERED 

LIC. V R LIC. ST. LICENSE NUMBER LOT TOWED TO-BY OCT. HOLD MESSAGE OR COMMENTS

DYES


USE APPLICABLE ITEMS IN THIS SECTION FOR ALL PERSONS EXCEPT WANTED/MISSING PERSONS 
STATUS OF PERSON NAME (LAST NAME FIRST IF INDIVIDUAL) RACE SEX AGE AOURESS HOME PHONE AND HOURS BUS. PHONE AND HRS. 

P N 

U
E COURT DATE TIME LOCATION OF ARREST Of dlflerent than above) SENT TO. Ll CITY LOCKUP q JUV. DUN. CHARGES


M U HOSP. 0 COURT (Reslatel q EXPLAIN -_^__

S B
S E INJURY CATAGORY HOSPITAL SENT TO CONVEYANCE USED MED TECH.(Last Name) NATURE OF INJURY (ILLNESS) I RELATIVES NOTIFIED 

U 'YES q NO 

N R DISPOSITION 0 TOWED (Any Reason) Q STOLENq VEH. TYPE YEAR MAKE MODEL STYLE COLOR y,l.ry. 
3 OF VEHICLE: U RELEASED ON SCENE RECOVERED

LIC. YR LIC. ST. LICENSE NUMBER LOT TOWED TO-BY OET MOLD MESSAGE OR COMMENTS

DYES


USE APPLICABLE ITEMS IN THIS SECTION FOR ALL PERSONS EXCEPT WANTED/MISSING PERSONS 
N STATUS OF PERSON NAME (LAST NAME FIRST IF INDIVIDUAL) RACE SEX AGE ADDRESS HOME PHONE AND HOURS BUS. PHONE AND HRS. P 

E U 
COUNT DATE TIME LOCATION OF ARREST (It different than above) SENT TO CITY LOCKUP JUV. BUR CHARGESR M 

q HOSP. q COURT (Reslale) 0 EXPLAIN 

O E INJURY CATAGORV HOSPITAL SENT TO CONVEYANCE USED MED. TECH. Lail Name NATURE OF INJVRV (ILLNESS) RELATIVES NOTIFIED 

11 A D Yf5 q NO 

NR DISPOSITION C^ TOWED (A nys Reason) q STOLEN VEH. TYPE YEAR MAKE ,MODEL STYLE COLOR y I.N•

4 OF VEHICLE: D RELEASEr. ON SCENE C] RECOVERED


LIC. YR. LIC. ST. LICENSE NUMBER LOT TOWED TO-BY DET. HOLD MESSAGE OR COMMENTS 
Ores 

IPB f..• N.. 2-1-4-II A 
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WANTED OR MISSING PERSONS-Use Description of Wanted Persons, Runaways, Missing Persons, Escapees, Warrants & Capias 
IS N STATUS (Refer to Wanted List) NAME•Last Name First ADDRESS DRIVER LIC. NUMBER D.O.B. SOC. SEC. NUMBER 

u U 
s M RACE SEX AGE HEIGHT WEIGHT HAIR COLOR ,t e EYES 
E E 

COMPLEXION BUILD j WEAPON ARMED WITH 

C R 
CLOTHING DESCRIPTION AND OTHER DESCRIPTIVE REMARKS CHARGE WANTED FOR COURT OF 

ISSUE ON 
WARRANT 

AUTO BELIEVED YEAR MAKE MODEL STYLE COLOR LIC.YR. LIC.ST. LIC. NUMBER VEHICLE REMARKS: 
TO BE IN 

STATUS (Refer to Wanted List) NAME-Last Name First ADDRESS DRIVER LIC. NUMBER D.O.B. SOC. SEC. NUMBER 

S N RACE SEX AGE HEIGHT WEIGHT HAIR COLOR EYES COMPLEXION BUILD WEAPON ARMED WITH 

u U 
8 M 
J R CLOTHING DESCRIPTION AND OTHER DESCRIPTIVE REMARKS CHARGE WANTED FOR COURT OF 

ISSUE ON 
E E WARRANT 

C R 
T Z 

AUTO BELIEVED YEAR MAKE MODEL STYLE 
TO BE IN 

COLOR LIC.YR. LIC.ST. LIC. NUMBER VEHICLE REMARKS: 

NARRATIVE-Include All Property and Its Description: 

ASSIGNED OFFICERS 
LAST NAME, F.RST INIT. 

_ ASSISTING OFFICERS 
UNIT LAST NAR:L, FI!)S i' INIT. I.D. NO. 

DATE AND TIME TO RECORDS 

isigrare 6-4 (contd.) 
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INDIANAPOLIS POLICE DEPARTMENT 

REPORT OF ALCOHOL CONTENT 

Name of subject 

Breathalyzed Operator 

Date 

'Time (of test) 
A.M. 
P.M. 

Witness Where taken 

Ampoule Control No. Blood Alcohol Per Cent 0. 

q 1. Throw switch to on, wait until thermometer shows 500 + 30C. 

q 2. Gauge test ampoule and insert in left-hand holder. 

q 3. Gauge test ampoule, open, insert bubbler and connect to delivery tube. 

q 4. Turn to take, flush out, turn to analyze. 

q 5. When red light appears, wait 1'/z minutes, turn on light, balance. 

q 6. Set blood alcohol content pointer on start line. 

q 7. Turn to take, take breath sample, turn to analyze, (Record time). 

q 8. When red light appears, wait 1%: minutes, turn on light balance. 

q 9. Record answer, dispose of test ampoule, TURN CONTROL KNOB TO "OFF". 

IPD Form No. 2-5-3 

Figure 6-6 
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POLICE OFFICER'S

RECEIPT FOR DOCUMENT


Receipt of 
(Describe Type of Driver's License) 

No. , issued to 
Name) 

(Address) (Date of Birth) 

is hereby acknowledged. I have possession of this license (as required by 

Statute) because of the driver's refusal to submit to a breath test for 

intoxication, for delivery to the court 
A.M. 

at P.M., on , at which time the 
(Date) 

driver is to appear. I assume full responsibility for the safekeeping of 

said document until so delivered. The surrender of this license in no way 

affects the privilege conferred by said license upon the licensee. The 

possession of this receipt by the person named above shall be evidence of 

the continuation of said driving privilege until the time and date for 

court appearance noted above or until earlier expiration on 

(License Expiration Date) 

(Signature of Police Officer) 

(Ident. Number) (Department) 

The receipt holder, defendant in cause number which is 
pending before me, having shown good cause for continuance of this caste, 
is granted a continuance and the validity of this receipt as evide c~ 
said privilege, is continued until A.M. 

P.M., on 
(Date) 

(Signature of Judge) 

(Driver's Copy) 

Figure 6-8 
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Receipt of 
(Describe Type of Driver's License) 

No. , issued to 
(Name) 

(Address) (Date of Birth) 

is hereby acknowledged. I have possession of this license (as required by 

Statute) because of the driver's refusal to submit to a breath test for 

intoxication, for delivery to the court 
A.M. 

at P.M., on , at which time the 
(Date) 

driver is to,appear. I assume full responsibility for the safekeeping of 

said document until so delivered. The surrender of this license in no way 

affects the privilege conferred by said license upon the licensee. The 

possession of this receipt by the person named above shall be evidence of 

the continuation of said driving privilege until the time and date for 

court appearance noted above or until earlier expiration on 

(License Expiration Date)


(Signature of Police Officer)


(Ident. Number)	 (Department) 

The receipt holder, defendant in cause number which is 
pending before me, having shown good cause for continuance of this case, 
is granted a continuance and the validity of this receipt as evidence of 
said privilege, is continued until A.M. 

P.M., on

(Date)


(Signature of Judge) 

POLICE OFFICER'S 
RECEIPT FOR DOCUMENT 

(Driver's Copy) 

Figure 6-9 
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On this date I received the driver's license described on the reverse 
side of this receipt. 

Date: 
(Signature of Court or Clerk) 

Figure 6-9 (cont'd.) 
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CERTIFICATION'OF BREATH TEST REFUSAL


On , at 
(date _ time) (place) 

I had probable cause to believe that the accused 
(name of accused) 

had driven a vehicle while under the influence of intoxicating liquor (or 

drugs.) After determining that I had probable cause, but before placing the 

accused under arrest, I advised the accused as. follows: 

I have probable cause to believe that you have driven a vehicle while 
under the influence of intoxicating liquor.(or drugs). Before I can 
place you under arrest I must offer you a breath test for intoxication 
to be given by a qualified chemical test operator. If you refuse to 
submit to the test, your license to drive in Indiana may be suspended 
for one year. Will you submit to a breath test for intoxication? 

After offering the breath test to the accused, as indicated above, the 

accused refused to submit to a breath test for intoxication, and I placed 

the accused under arrest for the offense of driving while under the 

influence of intoxicating liquor (or drugs). 

( ) In my opinion, the accused's refusal was because of a mental or physical 
incapacity which was not related to his intoxicated condition. (State 
nature of incapacity) 

( ) In my opinion, the accused's refusal was made willfully and knowingly. 

( ) In my opinion, the accused's refusal was made because of the state of 
intoxication. 

(Arresting-Officer) 

(AFFIX DRIVING LICENSE HERE) 

Figure 6-10 
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IPO F- H. 2-I_S-R

Of ACCIDENT C111 PROPERTY INVOLVED DATE AND TIME ARRIVED At SCENE DATE AND TIME OCCURRED DAY OS WEEK LOCATION Of OCCURAFNCE (NEAREST INTERSECTION) NO. FEEL N. S.1 W. Of INIEESRCTIO
DYES

-^^ I 1 N PROPERTY ROOM IDENTIFICATION NOTIFIED NO. PERSONS 10 RE NOTIFIED NO. ARRESTED NO. DEAD NO. INJURED NO. VEH. TOWED NOW NOTIFIED Of ACCIDENT SEAT OCCURRED ON INVESTIGATION C1 IS COMPLETE AGENCIES TO SE NOTIFIED
I f YES Q YES q IS NOT COMPLET•w.

U VEH TYPE VEHICLE I YEAR MAKE MODEL SITU COLOR TIC. YR. TIC. $T. TIC. NUMBER DISPOSITION Of VEHICLE CITY OWNED CITY 10, NO. DEPARTMENT

q YES

V VIAF. NAME 4 AST NAME FIRST] RACE SEX AGE ADDRESS PHONE NUMBER

N NAME (LAST NAME FIRST) *ACt SEX AD' DOB ADDRESS
 * 

PHONE NUMBER
0 OfER. TIC. HO. STATE TYPE

I
r P

*

q C IARRESTED [J SUMMONED TICKET OR SUMMONS NO. COURT DATE IIMf LOCATION OF ARREST OF DIFFERENT THAN ABOVE) ►' SENT TO q CITY LOCK-UP q JUVENILE BRANCH CHARO(S
q CITED C3 HOSPITAL *

q OTHER (EXPLAIN)

A DEGREE OF INJURY U WfNi TO NO S ► ITAI HOSPITAL TINT TO CONVEYANCE USED MED. TECH. (LAST NAME) NATURE OS INJURY
MEDICAL RELEASE C] OTHER (EXPLAIN)

T LI I q 2 q 2 C, A q

N 0 Cj RELATIVE NOTIFIED NAME (LAST NAME FIRST) ADDRESS PHONE NUMBER RELATIONSHIP OTHER REMARKS - ORDERED TO APPEAR. EIC.
V R [] RELATIVE EO EE NOTIFIED

 *

M P NAME (IASI NAME FIRST) RACE SEX AGE DOB ADDRESS PHONE NUMBER
B A

 *
DA If TIME LOCATION OF ARREST (If DIFFERENT THAN ABOVE) SENT TO L] CITY LOCK-UP D JUVENILE BRANCH CHARGES

E S S D ARRESTED COURT
q HOSPITAL q OTNEE (EXPLAIN)

DEGREE OI INJURY
 *
N UI WENI TO HOSPITAL rl HOSPITAL SENT TO CONVEYANCE USED MED. TECH. (LAST NAME) NATURE OF INJURY

C] OTHER (FXPIAIN)
G L] I [.] 1 [.I 3 F.1 i`I MEDIC Al RELEASE

Li ELIA (IVf MOTIllto NAME (IA ST NAME FIRS() ADDRESS PHONE NUMBER RELATIONSHIP
 *

OTHER AEMARXS - OEDE[ED 10 APPEAR. ETC.
P. I__I RELATIVE TO BE NOTI(ISD

 * TYPE V f HICIf TfAR MAKE MODEL STYLE COLOR LIC. YR. TIC. ST. TIC. NUMBER DISPOSITION OF VEHICLE CITY OWNED CITY 10. NO. DEPARTMENT
VEH

El YES

V OW NAME (LAST NAME FIRST) PACE SEX AGE ADDRESS 1PHONE NUMBER
E NEE

 *

NAME (LAST NAME FIRST) RACE SEX AGE DOS ADDRESSO PHONE NUMBER OPER. SIC. NO. STATE TYPE

q ARRESTED [:j SUMMONED TICKET OR SUMMONS NO. COURT DATE TIME LOCATION OF ARREST (IF DIFFERENT THAN ABOVE) SENT 10 13 CITY LOCK-UP El JUVENILE BRANCH CHAROES

LI CITED q
 *

HOSPITAL [I OTHER (EXPLAIN)

DEGREE Of INJURY q WENT TO HOSPITAL HOSPITAL SENT TO CONVEYANCE USED MED. Tic" (EAST NAME) NATURE Of INJURY
D DINER (EXPLAIN)

D I Q 2 A 17 MEDIC At EELEA SF
 *

N [.^ RELATIVE NOTIFIED NAME ILA ST NAME FIRST) ADDRESS PHONE NUMBER RELATIONSHIP OTHER REMARKS - ORDERED TO APREAR. ETC

U RELATIVE to SE NOTIFIED
 *M f NAME (LAST N. RACE SEX AGf DOB ADDRESS PHONE NUMBER

BE AS '_F
COURT iDATE LIME LOCATION OF ARREST (IF DIFFERENT THAN ABOVE) SENT TO El CITY LOCK-UP q JUVENILE BRANCH CHARGES

q ARRESIID
IR

 *

q HOSPITAL El OTHER (EXPLAIN)

DEGREE OF INJURY El WENT 10 HOSPITAL HOSPITAL SENT TO CONVEYANCE USED MED. TECH. (LAST NAME) NATURE OF INJURY
q OTHER (EXPLAIN)

q 1 02 [J 3 0 f .1 ME OICAL RELEASE

[- REIANVE NOIUIF0 NAME IIAST NAME FIRST) ADDRESS PHONE NUMBER RELATIONSHIP 01641A REMARKS - ORDERED TO APPEAR. ETC.
 * REI ALIVE TO SI NOTIF LID

ITPI VEHICLE YEAR MAKE MODEL TITLE COLOR LIC YR LIC. NUMBER DISPOSITION OF VEHICLE CITY OWNED CITY 10. NO. DEPARTMENT

q YES
 *

OW NAME ILAST NAME FIRST) RACE SEX AGE ADDRESS PHONE NUMBER

NEE
 *

N NAME MASS NAME FIRST) RACE SEX AGE DOB ADDRESS PHONE NUMBER OPER. EEC. NO. STATE TYPE

 *

AE RE SLED TICKET OR SUMMONS NO. COURT (DATE TIME LOCATION Of ARREST (IF DIFFERENT THAN ABOVE) SENT TO q CITY LOCK-UP C1 JUVENILE BRANCH CHARGES
SUMMONED

cot. HOSPITAL q OTHER (EXPLAIN)

A DIGEEE OF INJURY WENT 10 UoSIIIAI HOSPITAL SENT 10 CONVEYANCE USED MED. TFCN. (LAST NAME) NATURE OF INJURY
DTHER IEX PLAIN)

1 2 I. J A L] MEDICAL RELEASE q

N R rl RFIAIM NOT TIED NAME LAST NAME FIRST) ADDRESS PHONE NUMBER RELATIONSHIP OTHER REMARKS - ORDERED 10 APPEAR. EEC

L RFLAIIVE SO BE NOTIFIED

P NAME ILA$T NAME FIRST) 777HON- NUMBER

^ L A _
- COURT i DATE TIME LOCATION OF ARR(_I III DIFFERENT THAN ABOVE) CHARGES
_I ARA ISi SENT TO L3 CITY LOCK-UP q JUVENILE BRANCH

q HOSPITAL OTHER (EXPLAIN)
 * :': ARI of IN July WENT 10 HO -11101. IHOfPII AI SE NI TO CONVEYANCE USED MED. TECH. (LAST NAME) NATURE Of IR JURY

[7OTNEA (EXPLAIN)I 1_I2 3 q '± L1 N:DICAI At. ASE

[El A'. AT NOTIFIED NI.ME IE T N.':ME fill?) ^- ^- -_- .OOzE;S PHONE NUMIL n ELAEIOHSHIP O;NIR IEMAIRf - ORDERED TO APPEAR. ETC.

;.E:IVE TO at 10111.11. I *

..P*sBIAJEQi.aIC'FfafL 2- rS4!'..:.C dt'^'i'° AmC}liL•SYERIIYiOIF rKi
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INDIANAPOLIS POLICE DEPARTMENT - MOTOR VEHICLE ACCIDENT REPORT
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LOUISIANA (NEW ORLEANS) 

ection 1 - Legislative Provisions 

Section 38-18. Power and Authority of Police 
and Fire Department Officials. 

The officers of the Department of Police or 
uch officers as are assigned by the Superin

tendent of Police to do so shall enforce all 
treet ordinances of the City and all of the 
tate vehicle and traffic laws applicable to 
treet traffic in the City. Officers of the Depart
ent or such officers as are assigned may di

ect all traffic by voice, hand or signal in con
ormance with traffic laws and in the event of 
 fire or other emergency or to expedite traffic 
r safeguard pedestrians, such officers may di
ect traffic as conditions may require notwith
tanding the provisions of the traffic laws. 
Officers of the Fire Department, when enter

ng or leaving a Fire Station, or when at a 
cene of a fire, may direct.or assist the Police 
n directing traffic thereat or in the immediate 
icinity. 
It is a violation of this Chapter for any person 

o do any act forbidden or to fail to perform 
ny act required herein. 
No person shall willfully fail or refuse to 

omply with any lawful order or direction of a 
olice officer or fire department official. 

ection 38.23. Procedure Upon Arrest. 
(a) Whenever any person lawfully possessed 

f a valid chauffeur's or operator's license 
heretofore issued to him by the Department of 
ublic Safety of the State of Louisiana is issued 
 citation or arrested and charged with a viola
ion of any municipal ordinance regulating traf
ice in the City of New Orleans, except driv
ng while intoxicated or hit and run driving, he 
hall. have the option of depositing his chauf
eur's or Operator's license issued to him under 
ection 411 of Title 32 of the Louisiana Re
ised Statutes of 1950, with the arresting of
icer or the court, demanding bail in lieu of any 
ther security required for his appearance in 
ny court of New Orleans in answer to any 
uch charge lodged or to be lodged before the 
aid court. 

(b) Whenever any persor, as described in 
ub-section (a) hereof, deposits his valid chauf
eur's or operator's license as provided in said 
ubsection, either the arresting officer or the 
raffic Court shall issue said person a receipt 

for said license upon a form approved or pro
vided by the Department of Public Safety of 
the State of Louisiana and thereafter, said per
son shall be permitted to operate a motor veh
icle upon the public streets of the city during 
the pendency of the case in connection with 
which the license was deposited. 

(c) The Clerk or Judge of the Traffic Court 
accepting the license, as provided in Subsec
tion (a) hereof, shall immediately forward to 
the Department of Public Safety, the license 
of a driver, deposited in lieu of bail if the dri
ver fails to appear in answer to the charge filed 
against him. 
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38-29. Cost of Preparing Conviction Notice. 
There shall be an additional charge of 50 

cents added to the total of each fine excepting 
parking imposed by the Traffic Court for the 
purpose of defraying the cost of preparation of 
conviction notices to the State of Louisiana in 
accordance with State Law. No specific order 
shall be necessary for the collection of th=sa 
costs, and the same shall be collected by the 
appropriate clerk-cashier of the Traffic Court 
on each ticket paid in said court or in the Vic 
lations Bureau of Said Court. 

Section 38-110. Operating a Vehicle While In
toxicated. 

Operating a vehicle while intoxicated is th,; 
operation of or having under his actual pi,ysical 
control any motor vehicle, aircraft, watercraft or 
other means of conveyance by a person under 
the influence of intoxicating liquor or bever 
ages, or narcotic drugs; or under the influence 
of any drug that affects adversely the efficiency 
of the driver. 

Whoever is convicted of operating a vehicle 
while intoxicated, upon the first conviction 
shall be fined not less than $75.00 or imprison
ed for not more than 90 days or both. 

Upon a second conviction within five years 
of a prior conviction an offender convicted of 
operating a vehicle while intoxicated shall be 
fined not less than $100.00 and shall be inipri
soned for not less than 30 days. 

Upon a third or subsequent conviction, an of
fender convicted of operating a vehicle while 
intoxicated shall be fined not less than $100.00 
and shall be imprisoned for not less than 60 
days. 
Section 38-111. Reckless operation of a vehicle. 

Reckless operation of a vehicle is the opera
tion of any motor vehicle, aircraft, watercraft, 
or other means of conveyance in a criminally 
negligent or reckless manner. 

Whoever commits the offense of reckless 
operation of a vehicle shall be fined not :ass 
than $50.00 or imprisoned for not less than 
10 days or both. 
Section 38.111.1. Careless Operation of a 

Vehicle. 
Any person who operates any vehicle upo:. 

a highway or operates a streetcar upon a high
way or neutral ground carelessly, and in disre
gard to the rights and safety of themselves or 
others, shall be guilty of careless driving. 

*From Traffic Ordinance, City of New Orleans. 
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§ 98. Operating a vehicle while intoxicated 

A. Operating a vehicle while intoxicated is the operating of any 
motor vehicleraircraft, vessel or other means of conveyance while un
der the influence of alcoholic beverages, narcotic drugs, central nerv
ous system stimulants, hallucinogenic drugs or barbiturates. 

B. Whoever operates a vehicle while intoxicated is guilty of a 
crime and upon conviction shall be fined not less than one hundred 
twenty-five dollars and not more than four hundred dollars or impris
oned in the parish jail for not less than thirty days nor more than six 
months or both. 

C. On a second conviction, the offender shall be fined not less 
than one hundred twenty-five dollars nor more than five hundred dol
lars and shall be imprisoned for not less than one hundred twenty-
five days nor more than six months. 

D. On a third conviction, the offender shall be imprisoned at hard 
labor for not less than one year nor more than five years. 

E. On a fourth conviction, the offender shall be sentenced to im
prisonment at hard labor for not less than ten nor more than thirty 
years. 

F. Provided that any offense under this statute committed more 
than five years prior to the commission of the crime for which the 
defendant is being tried shall not be considered in the assessment of 
penalties hereunder. 

661. Operating a vehicle under the influence of alcoholic beverages; 
Implied consent to chemical tests; administering of test and pre
sumptions; effect of refusal to submit to tests 

A. Any person who operates a motor vehicle upon the public highways of 
this state shall be deemed to have given consent, subject to the provisions 
of R.S. 32:662, to a chemical test or tests of his blood, breath, urine or 
other bodily substance for the purpose of determining the alcoholic content 
of his blood if arrested for any offen,u arising out of acts alleged to 
have been committed while the person was driving or in actual physical con
trol of a motor vehicle while believed to be under the influence of alco
holic beverages. The test or tests shall be administered at the direction 
of a law enforcement officer having reasonable grounds to believe the person 
to have been driving or in actual physical control of a motor vehicle upon 
the public highways of this state while under the influence of alcoholic 
beverages. The law enforcement agency by which such officer is employed 
shall designate which of the aforesaid tests shall be administered. 

B. Any person who is dead, unconscious or otherwise in a condition 

rendering him incapable of refusal shall be deemed not to have withdrawn 

the consent provided by Subsection (A) of this section, and the test or 

tests may be administered subject to the provisions of R.S. 32:662. 

C. When a law enforcement officer requests that a person submit to 

a chemical test as provided for above, he shall first inform the person 

of the con;.eguenccs of a rrfusc,l. In addition, the law enforcement offi

cer shall I-r,ve the person ,inn a standard form advising such person of his 

constitutional r_nnts; the Las enforcement officer shall h.ve the person 

sign a separate Turn advisir,i such person of the consequences of his ro

fusal to submit to .a1 chemical test , provided however that a sinnle romhi

nation of the two terms may be used. If the person is unable or unwI ling 

to sign the form, tine law enforcement officer shall certify thtt such uer

son was informed o! hi, ron=_titilt ional rinhts and unablc or unwiIIinn 
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to sine said Torn. If the above nrocedure is not complied with, the re
sults of the to'*_ or any reference to it is inadmissible into evidence in 
any criminal. a,:tion er nrncredinn ariS2no out of acts al lened to have been 
committed tchtle the tgersun was drivino or in actual physical control r,; a 
motor vehicle upon the public hinht:avs of this state while under the in
fluence of alcoholic'beveranes. 

§ 662. Administering chemical tests; use of results as evidence 

A. The chemical test or tests as provided for by this Part shall be 
subject to the following rules and shall be administered as provided for 
hereafter: 

1. Upon the trial of any criminal action or proceeding arising out 
of acts at h'ged to have been committed by any person while drivin<3 
or in actu;cl physie..1 control o,; ;a vehicle while under the influ
ence of alcoholic beverages the amount of alcohol in the person's 
blood at the time alleged as shown by chemical analysis of the per
son's blood, urine, breath or other bodily substance shall give rise 
to the following presumptions: 

a. If there was at that time 0.05 per cent or less by weight of 
alcohol in the person's blood, it shall he presumed that the per
son was not under the influence "f alcc' olic beverages. 

b. If there was at that time excess of 0.05 per cent but less 
than 0.10 per cent by weight e alcohol in the person's blood, such 
fact shall not give rise to ar.> presumption that the person was or 
was not under the influence of alcoholic beverages, but such fact 
may be considered with other competent evidence in determining 
whether the person was under the influence of alcoholic beverages. 

c. If there was at that time 0.10 per cent or more by weight of 
alcohol in the person's blood, it shall be presumed that the per
son was under the influence of alcoholic beverages. 

B. Percent by weight of alcohol in the blood shall be based upon grams 
of alcohol per one hundred cubic centimeters of blood. 

C. The foregoing provisions of this section shall not he construed as 
limiting the introduction of any other competent evidence bearing upon the 
question whether the person was under the influence of alcoholic beverage.. 

This section has no application to a civil action or proceeding. 

§ 663. Approval of testing methods by department of health 

Chemical analyses of the person's blood, urine, breath or other bodily 
substance, to be considered valid under the provisions of this Part, shall 
have been performed according to methods approved by the state department 
of health and by an individual possessing a valid permit issued by said 
department for this purpose. The state department of health is authorized 
to approve satisfactory techniques of methods, to ascertain the qualifica
tions and competence of individuals to conduct such analyses, and to issue 
permits which shall be subject to termination or revocation at the discre-
tion of the department. 

B 664. Persons qualified to make test 

A. When a person submits to a blood test at the request of a law enforce
ment officer under the provisions of R.S. 32:662, only a physician, rc-,;j ,t . c.•.A 

nurSe, qualified technician or chemist may withdraw blood for the purr.-r 'i cI 
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determining the alcoholic content therein. This limitation shall not apply 
to the taking of breath specimens. 

B. The person tested may have a physician or a qualified technician, 
chemist, registered nurse or other qualified person of his own. choosing 
administer a chemical test or tests in addition to any administered at the 
direction of a law enio-rcement officer. After beinci advised of this right 
as provided in R.S. ';2:601(C), _ho shall be given the opportunity to telephone 

and requc-,t th, guali fircl person to aum^i,i ,t ,•r such test. The failure or 

inability to obt.-atu ann additional test by a parson shall not preclude the 

admission of evidence relating to the test or tests taken at the direction 

of a law enforcement. officer. 

C. No person who admi.nistrrs any such test upon the request of a law 

enforcement officer as herein defined, no hospital in or with which such 

person is employed or oil-rwise associated or in which such test is admin

istered, and no other person, firm or corporation by whom or which such 

person is employed or is in any way associated, shall be in any wise crim

inally liable for the administration of such test, or civilly liable in 

damages to the person tested. 

3 665. Furnishing of information to person tested 

Upon the request of the person who submits to a chemical test or tests 
at the request of a+ law enforcement officer, full information concerning 
the test or tests shall be made available to him or his attorney. 
Added by Acts 1968, No. 273, § 14. 

9 666. Refusal to submit to test admissible as evidence 

If a person under arrest refuses to submit to a chemical test under the 

provisions of this Part, evidence of refusal shall be admissible in any crim

inal action or proceeding arising out of acts alleged to have been committed 

w))-'.le the person was driving or in actual physical control of a motor vehicle 

upon the public highways of this state while under the influence of alcoholic 

beverages. 

This section has no application to a civil action or proceeding. 

667. Refusal to submit to test, effect of 

If a person under arrest refuses upon the request of a law enforcement 
officer to submit to a chemical test designated by the law enforcement agency 
as provided in R.S. 32:661, none shall be given. In all such cases the law 
enforcement officer shall-submit a sworn report in a form approved by the 
director of public safety to the department of public safety that he had rea
sonable grounds to believe the arrested person had been driving or was in 
actual physical control of a motor vehicle upon the public highways of this 
state while under the influence of alcoholic beverages, that he had informed 
the arrested person as provided in R.S. 32:661(C) and that the person had 
refused to submit to the test upon the request of the law enforcement officer. 
Upon receipt of the sworn report the department of public safety shall sus
pend the license of said person or his permit to drive, or any nonresident 
operating privilege for a period of six months from the date said license is 
delivered to the department of public safety. This suspension shall be in 
addition to any subsequent suspension or revocation of the license of any 
such person arising out of such actions for operating a vehicle while under 
the influence of alcoholic beverages. If the person is a resident without 
a license or permit to operate a motor vehicle in this state, the department 
of public safety shall deny the issuance of a license or permit to such per
son for a period of six months after the date of the alleged violation, sub
ject to review as hereinafter provided. 
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Section 2 - Physical Coordination Tests 

Upon stopping a violator, if the arresting officer suspects alcohol 

involvement, he administers physical coordination tests to the suspect to 

determine the suspect's degree of impairment. Four variations of tests 

are employed: 1) balance; 2) turning; 3) finger to nose; 4) picking up 

coins. 

Although physical coordination tests are generally conducted at the 

scene of arrest or scene of apprehension, it is not uncommon for these 

tests to be conducted at the evidentiary testing location. In either case, 

it is the arresting officer who administers these tests, and the location 

is a matter of convenience rather than requirement. 

Officers interviewed at this site stated that they encountered no 

problems in administering or interpreting the physical coordination tests. 

The acceptance by the courts of testimony based upon the physical coordina

tion tests has been favorable, and officers do not anticipate problems 

in the future. 

Conclusions: Officers of the New Orleans Police Department utilize 

the standard physical coordination tests found in use throughout the 

sites visited. No modifications of these tests have been made and 

none are anticipated. 

Physical coordination tests are uniformly administered by arrest

ing officers throughout the New Orleans Police Department and appear 

adequate to meet the needs of this law enforcement agency. 

Recommendations: None. 

Section 3 - Pre-arrest Breath Screening 

The Borg-Warner Alcohol Level Evaluation Road Tester (A.L.E.R.T.) 

instrument is utilized by officers of the New Orleans Police Department 

for the purpose of determining the approximate blood-alcohol content of 

a person who is suspected of operating a vehicle while under the influence 

of alcohol. 
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Prior to testing, suspects are advised that submission to a pre-arrest 

breath screening test is voluntary and no penalty will be assessed should 

they refuse. 

When a suspect agrees to pre-arrest breath screening and the results 

indicate a "failing" of the screening test, the suspect is presumed under 

the influence of alcohol and will be tested by the use of the Photo

electric Intoximeter for evidentiary purposes. 

Those persons registering an indication of "warn" on the A.L.E.R.T. 

unit will be tested on the Photo-electric Intoximeter only when other 

evidence of intoxication is available (e.g., driving recklessly, strong 

odor of alcohol, unbalanced, slurred speech, flushed face, bloodshot eyes, 

etc.). Should there be no indication or competent evidence of intoxication, 

the suspect will be released. 

The New Orleans Police Department currently has 30 A.L.E.R.T. units 

available for field use. These units are available to the ASAP unit, the 

Accident Investigation Unit, the Motorcycle Unit, Bridge Police, and are 

also available to District Patrol Commanders. 

Pre-arrest breath screening is not sanctioned by statute within the 

state of Louisiana. Pre-arrest breath screening is accomplished through 

local interpretation of the present Implied Consent law. 

The results of pre-arrest breath screening are recorded on the DWI 

Field Screening Test Report Form (Fig. 7-3) and on the Rights of DWI 

Arrestee or Suspect Form (Fig. 7-6). 

All officers of the New Orleans Police Department receive four hours 

of training in the use of pre-arrest screening devices. Two members of 

the ASAP enforcement unit have been trained as instructors by a representa

tive for the manufacturer of the A.L.E.R.T. unit. No state requirements 

for instructor or operator have been established. 

Conclusions: Officers of the ASAP enforcement unit stated they found 

pre-arrest breath screening a valuable tool in DWI apprehension. 

Officers also stated that the device was particularly useful in 
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identifying offenders with low BAC readings. In general, pre-

screening devices have been enthusiastically received by ASAP 

enforcement personnel, as well as non-ASAP enforcement personnel. 

According to the ASAP unit commander, "While many men like the 

instrument, it is not used as extensively as we [the ASAP unit] would 

like. Presently we plan to have our personnel attend the various 

roll-calls and give training programs." 

The New Orleans Police Department plans to continue the use of 

pre-arrest breath screening. Admittedly, the program of pre-arrest 

screening is primarily limited to traffic-conscious officers. However, 

the cause of this limitation is due to the difficulty which the 

officers have had in calibrating the A.L.E.R.T. unit. 

Recommendations: Additional instructors should be trained in the use 

of'the pre-arrest screening instrument. The training course provided 

these potential instructors should be comprehensive and should include 

calibration techniques. 

All officers of the New Orleans Police Department who are assigned 

to field patrol should receive training in the use of and calibration 

of the pre-arrest screening devices through roll-call training sessions. 

Additional pre-arrest screening devices should be purchased if 

feasible so that each officer would have available to him a pre-arrest 

screening device during his tour of duty. 

Section 4 - Evidentiary Sobriety Testing 

Chemical analyses of a person's blood, urine, or breath is permitted 

to determine blood-alcohol concentration for evidentiary purposes within 

the state of Louisiana. 

The primary evidentiary test utilized by the New Orleans Police Depart

ment is the breath analysis test to determine blood-alcohol level. 

Evidentiary breath testing is accomplished through the use of the Photo

electric Intoximeter, of which the department has twelve available for 

field use. 
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No central listing of certified breath specialists could be located 

for the New Orleans Police Department. Each division commander will 

train new officers as-the need arises. Officers are reluctant to 

volunteer, due to excessive court obligations. According to Captain Curole 

of Central Lock-up (the primary non-ASAP testing unit), there are currently 

14 certified operators and the need exists for one additional operator 
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in order to have five operators per shift. Lt. C. LaDell, commander of the 

ASAP unit, advised that all ASAP personnel are licensed operators, for a 

total of 27 documentable operators. 

Officers who have been trained in the operation of the Intoximeter

and who have been certified as proficient in such operation are qualified 

to conduct evidentiary breath analysis tests for the New Orleans Police 

Department. Evidentiary breath analysis training is conducted at the 

New Orleans Police Academy, New Orleans, Louisiana. The program is 

administered by Dr. Hauser, Director of the State Department Board of 

Health. 

Instructors for the course are drawn from State Department Board of


Health staff who have completed the 80-hour breath testing course for


operator/instructor. The basic operator course is 40 hours.


Evidentiary breath testing devices are located as follows: one at 

the central lock-up facility and one in each of the three mobile testing 

vans. The location where the suspect will be offered the evidentiary


test is a matter of convenience for the arresting officer and is not


mandated by policy.


When an arrested person voluntarily agrees to submit to a breath

analysis test, the arresting officer transports the suspect to the central 

lock-up, where the evidentiary test will take place. Arresting officers 

remain in the presence of the arrested person during the booking and 

during the testing process. During this process the subject will not 

be allowed to eat or drink for 20 minutes prior to the evidentiary test. 
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Immediately upon arrival at the testing location or at the field test

ing unit, the arresting officer advises the suspect of his Constitutional 

rights by executing in triplicate the Rights of DWI Arrestee or Suspect 

Form (Fig. 7-6). Should the suspect refuse the evidentiary test, the 

arresting officer makes the appropriate notation on the Signature of 

Arrestee line of this report and executes the refusal certification on 

the reverse side of the form. 

The results of the evidentiary test administered at the central lock-up 

or field location are entered in the appropriate section of the Alcoholic 

Influence Report Form (Fig. 7-1). The Alcoholic Influence Report Form is 

not executed when the pre-arrest breath test is administered. Names of 

technicians administering the tests and witnesses to tests are also entered 

on this form. 

The evidentiary breath test operator records the results of the Photo

electric Intoximeter test in the Intoximeter logbook, which is furnished 

by the Department of Public Safety. 

Access to the evidentiary breath testing devices is restricted, as the 

devices are kept locked in a cage at the central lock-up. Evidentiary 

testing devices located in the mobile vans are also locked when operators 

are not on duty. 

Lt. C. LaDeTl, Commander of the Alcohol Safety Enforcement Section, is 

responsible for ensuring that all the necessary supplies are available so 

that evidentiary breath testing may be conducted properly and smoothly. 

Operators of the evidentiary breath testing apparatus consist of both 

law enforcement officers and non-sworn technicians. Operators located 

at the central lock-up are non-sworn technicians and are classified as 

correction officers. Operators in the mobile vans are sworn law enforce

ment officers. All operators are periodically re-certified at two-year 

intervals. 

Should the arresting officer also be a licensed, certified breath 

examiner, he is authorized to perform the evidentiary breath test on the 

subject whom he arrested. 
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Unit supervisors review the records of individual breath tests on 

a daily basis to ensure that the proper documentation is being conducted. 

If a blood sample is withdrawn for chemical analysis, a sample con

sisting of ten cc of the suspect's blood is withdrawn. The sample is 

then submitted to the New Orleans Criminalistics Laboratory for analysis. 

The results of the analysis are usually made known to the unit commander
to 
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within 24 to 48 hours. The unit commander will in turn notify the arrest

ing officer as to the test results. 

Under Implied Consent law, medical authorities are not required to 

cooperate in the matter of blood testing. However, experience has shown 

that DWI blood tests are usually expedited by hospital personnel and are 

usually accomplished within 30 minutes from the time that the arresting 

officer arrives at the testing facility. 

Coroners obtain blood samples of persons fatally injured in motor 

vehicle crashes within approximately twelve hours of time of death. The 

BAC of the deceased is disclosed to the ASAP. There is, however, no 

statutory requirement directing all principals in a fatal crash to submit 

to a chemical test in order to determine their blood alcohol concentration. 

Although provided for by state statute, urine samples are not submitted 

for chemical analysis. 

Suspected DWI offenders are entitled to an independent analysis for the 

purpose of determining BAC. The suspect assumes financial responsibility 

for this test. If these independent findings are introduced into evidence 

on behalf of the defendant, the same rules of evidence would apply as for 

the test administered by the law enforcement agency. To date, no such 

test case has ever been presented. 

The defendant is presumed to be intoxicated at the .10% BAC level. 

There is no per se level of intoxication in the state of Louisiana. 

Blood-alcohol concentration levels between .05% and .09% preclude 

any presumption of intoxication, but may result in a DWI conviction when 

entered into evidence along with other incriminating testimony and facts. 
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Mobile vans utilized in evidentiary breath testing: Upon special 

request by an arresting officer, a mobile testing van will respond to the 

scene of arrest to conduct evidentiary testing. It is not uncommon during 

peak hours (e.g., weekends, holidays, conventions, etc.) for the mobile 

van to assume a stationary post in the area of the ASAP patrol. 

The mobile testing van is staffed by either a corrections officer who 

is a certified breath examiner or a law enforcement officer who is a 

breath examiner. This individual serves as driver/examiner and when 

passible will also serve as witness to the field sobriety tests. 

The mobile vans utilized are of the "panelled van" type and are 

equipped with a Photo-electric Intoximeter, typewriter, official' reports 

of the New Orleans Police Department, cabinets, chairs, built-in tables, 

VHF police radio, PA system, and emergency (blue) rotating lights. 

Conclusions: Breath is the bodily substance primarily analyzed for 

evidentiary purposes at this ASAP site. Officers repeatedly cited 

"ease and convenience of testing" as the primary reason suspects 

choose the breath analysis as opposed to blood. 

Officers offered little feedback regarding the evidentiary 

testing process. No significant problems were cited, nor were 

any suggestions for revisions in existing procedures made by 

the law enforcement officers comprising the New Orleans Alcohol 

Safety Action project. 

Recommendations: None. 
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DEPARTMENT OF POLICE
(Check) (Check) 

C] Driver q Accident NEW ORLEANS. LA. Case No ....................

q Pedestrian q Violation

q Passenger q Other ' 

A.M. ALCOHOLIC INFLUENCE Accident No ................


P.M. 
Due and time of Accident or Violation REPORT FORM Arrest No .................. 

Name................................................. Address............................................... 

Age ........ Sex ........ Race ............. Approx. Weight............................... Dr. Lic. No............ . 

QUESTIONS: NOTE: Get witnesses to prove driving. 

Were you operating this motor vehicle? ...................Where were you going?................................. 

Where did you start from? ..............................When did you leave? .................. Time now?........ 

Have you been drinking? ........ What? ............................................. Quantities?................... 
A.M. A.M. 

Commenced...........P.M. Stopped... .......P.M. Where? ................. ............................... 

Are you ill? ............ Have you been to a doctor or dentist recently? .......... If so, when? .......................


Who? (name of doctor or dentist) ......................................For what?.......................... . 
A.M. 

Are you taking medicine? .......... If so, what? ............................Last dose........................P.M. 

Do you have diabetes? .......... Are you taking insulin? ........ Have you used a mouth wash recently? ............ t....


Are you hurt? .........................................Did you get a bump on the head?.........................


How much sleep did you have last night? .................................How much today?...................... 

Have you been drinking since the accident?.......... What? ......................Quantities?...................... 

EXAMINATION: (Draw circles around words describing observed conditions. Add other words of your own.) 

BREATH Odor of alcoholic liquor - Apparently none faint moderate strong


COLOR OF FACE Apparently normal Flushed Pale (Other)


CLOTHES Orderly Mussed Soiled Disarranged Disorderly (Describe)


Polite Excited Hilarious Talkative Care-free Sleepy (Other)
ATTITUDE 
Cooperative Indifferent Antagonistic Cocky Combative Insulting 

UNUSUAL ACTIONS Profanity Hiccough Belching Vomiting Fighting (Other) 
EYES Apparently normal Watery Bloodshot 

q PUPILS Apparently normal Dilated Contracted Poor reaction to light 

isl m q BALANCE Sure Fair Swaying Wobbling Sagging Knees Falling (Other) 

q WALK & Sure Fair Swaying Stumbling Staggering Falling (Other) 

TURNING Sure Fair Swaying Uncertain Staggering Falling (Other) 

q x FINGER-TO-NOSE TEST Right-Sure Uncertain Left-Sure Uncertain (Other) 
U 
U q PICKING UP COINS Sure Slow Uncertain Unable (Other)

Fair Slurred Stuttering Confused Incoherent (Other) q SPEECH	 Choice of words Clearness and correctness of enunciation 

What first led officer to suspect alcoholic influence? ...............................................................


Unusual actions or statements ................................................................• ........ 
(more space on other side) 

Signs of illness or injuryy ....................................................................................... 

EFFECTS OF ALCOHOL-Apparently none Slight Obvious ExtremeCONCLUSION 
ABILITY TO DRIVE-Apparently fit Ability impaired Greatly impaired 

A.M. 
Examined by.... ................ .... ........ .......... ........... .P.M. 

Signature Title Address Date Time Completed 

Witnesses to examination ................. ...................................... ......................... 

............................................................................................................ 
NOTE: USE. OTHER SIDE FOR REMARKS. When physician's examination is made or sample token for chemical tnt, record on other aide. 

Figure 7-1 
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REMARKS ............................................................................................... ..


.....................................................................................:....:.................



............................................................................................................

........................................................................ 
Names of Officers or persons making the remark, 

INSTRUCTIONS FOR COORDINATION TES 1'$ 
Do not have suspect perform any test action unless he Is wiWa4 
Wheat tests are made, record results and check, squares on 
side. When tats are not inade, record conditions from 
observations but do not check the squares. A square is_ to 
checked only if teat is made. 

I. Pupils of eyes--flash a bright light in the eyes of the suspect and compare the reaction of his pupils with the reaction 
obtained when a light is flashed in the eyes of another person. There should be the same reaction. 

2. Balance-Stand erect with heels together, eyes closed, and head back, to observe balance. 

3. Walking and turning-Walk a straight line, toe of one foot against the heel of the other, then turn and walk back again. 
Watch closely for evidences of incoordination, especially when turning around. 

4. Finger-to-Nose'Test-Stand erect, eyes closed, extend arms horizontally to side, then, one arm at a time, touch the tip 
of nose with the tip of the index finger. 

5. CoinTest--Pick up coins from floor. (If desired have suspect place coins on table and arrange in order, with largest 
sized coins on right. Identify heads or tails. Observe ability.) 

6. Speech-Repeat the following test phrases: ELECTRICITY, METHODIST EPISCOPAL, AROUND THE RUGGED 
ROCK THE RAGGED RASCAL RAN. 

7. Handwriting-Copy a sentence, or several words (such as the test phrases in No. 6 above), or sign name, so that hand
writing can be compared: Space at top of this sheet may be used for this purpose. 

PHYSICIAN'S REPORT 
AN. 

Examining physician, if any .................................................................................P.M.

Name Address Time Examined 

Physician's Diagnosis ..........................................................................................


..................................................... 
.. • . • • • Signature of Physician 

CHEMICAL TESTS 

Sample Material Date and Taken in Sample Date and ire*_n► 
No. Time Collected Presence of Sealed by Time Analyzed 

.................


...............


.................


Tests made by ........................ .......................................................


ses ........................ :................... ..................................... ..
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DWI FIELD SCREENING TEST REPORT FORM


DATE TTh[E LOCATION MACHINE NO. 

ALERT OPERATOR ASSIGhIIENT 

ARRESTING OFFICER VIOLATION(ORD. NO.) 

VIOLATOR'S NAME RACE SEX DOB 
Last, First, Middle Init) INSTRUMENT CI-IECK LIST 

1.	 Subject: 
Time since last drink (15 minutes) 
Foreign matter in mouth ( 5 minutes) 
Time since last smoke ( 5 minutes) 
Check if non-smoker 

2.	 START Switch on: 
On lamp on 
WAIT lamp on 

3.	 Ready: 
1-74IT lamp off 
READY and ON lamps on 
BATTERY lamp off 

4. Conduct test': 
rTake a deep breath and blow hard continuously until I tell 
you to stop." (Until TEST and READY lamps go out) 

5.	 Results:

Wait 20 seconds for reading

Record time of test:


Circle result: Pass Warn Fail Release

6.	 Shut down:

Turn off, discard mouthpiece


TEST REFUSAL Yes No 

ACCIDENT: Property Damage: Yes No Injury: Yes No 

Fatality: Yes No 

I1F'1I NU`I3ER DWI ARREST: Yes No 

BAG (If known) ASES Assisted with DWT: Yes No 

INST;OPIE\T FATLURE (Describe) 

d

. Figure 7-3 171 



Item No: DEPARTMENT OF POLICE 
DWI Ticket No: NEW ORLEANS, LOUISIANA 

RIGHTS OF DWI ARRESTEE OR SUSPECT 

, you have been arrested for/ 
suspected of violation of operating a vehicle while intoxicated. 

According to provisions in the Constitution of the United States and of 
the State of Louisiana it is my duty to inform you that: 

1. You need not make any statements; that is, you have a right to remain 
silent; 

2. Anything you say may be used against you in trial; 

3. You have a right to consult with and obtain the advice of an

attorney,. before answering any questions;


4. If you cannot afford an attorney the court will obtain an attorney

to represent you and advise you;


5. You have a right to have your attorney or an appointed attorney

present at the time of any questioning or giving of any statement.


- - - - - - - - - - - - - - - - - - ALSO - - - - - - - - - - - - - - - - - 

Under the provisions of Louisiana Revised Statutes R.S. 32:661 et. seq. 
(Implied Consent Statutes) you are requested to submit to a test to determine 
alcoholic cbntent, if any, of your blood. 

If you refuse to submit to testing to determine alcoholic content of your
blood, the department of Public Safety shall suspend you driver's license or 
permit to drive for a period of six months from the date said license is 
delivered to the department. This suspension shall be in addition to a.y 
subsequent suspension or revocation of your license or any fine or jail 
penalty arising out of any conviction for operating a vehicle under the 
influence of alcoholic beverages. 

In addition to chemical testing administered by the Department of Police;, 
You may contact any physician, registered nurse, or qualified medical tech
nogolist of your own choosing to administer additional chemical tests. 

DO YOU UNDERSTAND WHAT I HAVE JUST READ TO YOU? YES NO 

(Signature of Arrestee, 

CONCLUDED: DAY DATt TIME 

COPY GIVEN TO PERSON BY: 
(Signature of Officer) 

BADGE NO: ASSIGNMENT : 
PRINT NAMES OF OFFICERS AND/OR WITNESSES TO ABOVE: 

REMARKS: 

L_stribution: Original - Records Section

Copy - Arrestee


`,'ON) cgrr.'s
Copy - Attached to Citation(s) 
^..,.•. - CO. CT.U (In Refusal Cases-Only) Revd '_',i''4


Figure 7-6 
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REFUSAL 
CERTIFICATION IN REFUSAL TO SIGN CASES 

Ih. 

Dater 

, Certify that after advising it 
(Officer's Name 

the arrested person of his constitutional rights and-the provisions 
of the Implied Consent Law, such person refused to sign same. 

(Signature of Certifying Officer 

Figure 7-6 (cont'd.) 
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MAINE (CUMBERLAND AND YORK COUNTIES) 

Section 1 - Legislative Provisions 

11311. IMPLIED CONSENT TO CiIEIfICAL TESTS: OPERATION UNDER THE INFLUENCE, 

OF INTOXICATING LIQUOR:PE:TALTIES 

Any person who operates or attempts to operate a motor vehicle within 
i 

this State shall be deemed to have given consent to a chemical test to 

determine his blood-alcohol level by analysis of his blood or breath, if 

arrested for operating or attempting to operate a motor vehicle while--under 

the influence of intoxicating liquor. 

He shall be informed by a lav enforcement officer of the test available 

to him, and said accused shall select and designate one of the tests. At 

his request he may have a test of his blood administered by a physician of 

his choice,, if reasonably available. 

1. PREREQUISITES TO TEST. Before any test specified is given, the 

law enforcement officer shall inform the arrested person of the consequences 

of his refusal to permit a test at the direction of the law enforcement 

officer. If the law enforcement officer fails to comply with this pre

requisite, any test results shall be inadmissible as evidence in any pro

ceeding before any administrative officer or court of this State. 

2. HEARING. If a person under arrest refuses upon the request -^€ 

law enforcement officer to submit to a chemical test to determine his blo";d

alcohol level by analysis of his blood or breath, none shall be given. The 

174 



Secretary of Stato, upon the receipt of a written statement under oath of 

the arrest of a person for operating or attempting to operate a motor 

vehicle while under the influence of intoxicating liquor, and that such per

son had refused to submit to a chemical test to determine his blood-alcohol 

level by analysis of his blood or breath, shall immediately notify the per

son, in writing, as provided in section 2241 that his license or permit and 

his privilege to operate have been suspended. Such suspension shall be for 

a period of 3 months for a first refusal under this or any prior implied 

consent provision under Maine law. If such refusal is a 2nd or subsequent 

refusal under this or any prior implied consent provision under Maine law, 

such suspension shall be for a period of 6 months. 

If such person desires to have a hearing, he shall notify the Secretary 

of State within 10 days, in writing, of such desire. Any suspension shall 

remain in effect pending the outcome of such hearing, if requested. 

The scope of such a hearing shall cover whether the individual was law

fully placed under arrest and whether he refused to submit to one of the 

tests upon the request of a law enforcement officer. 

If it is determined, after hearing when such is requested, that such 

person was not arrested or did not refuse to permit a chemical test to deter

mine his blood-alcohol level by analysis of his blood or breath, any suspen

sion in effect shall be removed immediately. 

3. REVIEW. Any person, whose license, permit or privilege to operate 

is suspended for refusal to submit to a chemical test to determine his blood

's 

ci 

qW 
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alcohol level by analysis of his blood or breath at the direction of a-law 

enforcement officer after having been arrested for operatir.g or attempting 

to operate while under the influence of intoxicating liquor, shall, have the 

right to file a petition in the Superior Court in the county where he resides, 

or in Kennebec County, to review the order of suspension by the Secretary of 

State by the same procedure as is provided in-section 2242. 

4. RESULTS or TEST. Upon the request of the person who shall submit 

to a chemical test or tests at the request of a law enforcement officer, 

full information concerning the test or tests shall be made available to him 

or his attorney by the law enforcement officer. 

5. BLOOD-ALCOHOL LEVEL. 

A. If there was, at the time alleged, 0.05% or less by weight of alco

hol in the defendant's blood, it is prima facie evidence that the defendant 

was not under the influence of intoxicating liquor. 

B. If there was, at the time alleged, in excess of 0.05%, but less 

than 0.10% by weight of alcohol in the defendant's blood, it is relevant 

evidence, but it is not to be given prima facie effect in indicating whether 

or not the defendant was under the influence,of intoxicating liquor within 

the meaning of this section, but such fact may be considered with other com

petent evidence in determining whether or not the defendant was under the 

influence of intoxicating liquor. 
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C. If there was, at the time alleged, 0.10% or more by weight of alco

hol in the defendant's blood, it is prima facie evidence that the defendant 

was under the influence of intoxicating liquor within the meaning of this 

section. 

D. Percent by weight of alcohol in the blood shall be based upon grams 

of alcohol per one hundred milliliters of blood. 

6. ADMINISTRATION OF TESTS. Persons conducting chemical analysis of 

blaod or breath for the purpose of determining the blood-alcohol level shall 

be certified for this purpose by the Department of Health and Welfare under 

certification standards to be set by. that department. 

Only a duly-:licensed physician, registered nurse or a person certified 

by the Department of Ilealth and Welfare under certification standards to be 

set by that department, acting at the request of a law enforcement officer, 

with the consent of the defendant, may draw a specimen of blood for the pur

pose of determining the blood-alcohol level thereof. This limitation shall 

not apply to the taking of breath specimens. 

A law enforcement officer, with the consent of the person from whom 

the sample is to be taken, may take a sample specimen of the breath of any 

person arrested for operating or attempting to operate a motor vehicle while 

under the influence of intoxicating liquor, said sample specimen to be sub-

witted to the Department of Health and Welfare or a person certified by the 

Department of Health and Welfare for the purpose of conducting chemical tests 

of the sample specimen to determine the blood-alcohol level thereof. 
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Only such equipment as is approved by the Department•of Health and 

Welfare shall be used by a law enforcement officer to take a sample specimen 

of the defendant's breath. 

Approved equipment shall have a stamp of approval affixed by the Depart

ment of Health and Welfare. Evidence that such equipment was in a sealed 

carton bearing said stamp of approval shall be accepted in court as prima 

facie evidence that such equipment was approved by the Department of Dealth 

and Welfare for use by the law enforcement officer to take the sample speci

men of the defendant's breath. 

7. LIABILITY. Ito physician, registered nurse or person certified by 

the Department of Health and Welfare in the exercise of due care shall be 

liable in damages or otherwise for any act done or omitted to be done in 

performing the act of collecting or withdrawing specimens of blood at the 

request of a law enforcement officer pursuant to this section. 

8. EVIDENCE. The percentage by weight of alcohol in the defendant's 

blood at the time alleged, as shown by the chemical analysis of'his blood 

or breath shall be admissible in evidence. 

9. PAY►-tE'rIT FOR TESTS. Persons authorized to take specimens of blood 

at the direction of a law enforcement officer and persons authorized to per

form chemical tests of specimens of blood or breath shall be paid frrjm t',,e 

General. Fund. 
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_10. PENALTIES. 

A. Whoever shall operate or attempt to operate a motor vehicle within 

this State while under the influence of intoxicating liquor or drugs, upon 

conviction for a first offense, shall be punished by a fine of not more than 

$1,000 or by imprisonment for not more than 90 days, or by both; and whoever 

is convicted of a 2nd or subsequent offense shall be punished by a fine of 

not more than $2,000 or by imprisonment for not more than 6 months, or by 

both. The license or permit and privilege to operate of any person convicted 

of a first violation of this section shall be immediately suspended for 4 

months by the Secretary of State upon receipt of an attested copy of the 

court record of such conviction. 

If any person found guilty of a violation of this section shall appeal 

from the judgment or sentence of a court, the operator's license or permit 

and privilege to operate a motor vehicle in this State shall be suspended 

during the time an appeal is pending, unless such court shall otherwise order, 

or unless the Secretary of State, after hearing, shall restore the license, 

permit or privilege to operate pending decision on the appeal. 

Any person convicted of a 2nd violation of this section shall have his 

license or permit and privilege to operate a motor vehicle in this State sus

pended for a period of one year except after 6 months he may petition the 

Secretary of State for a license or permit, who,.after hearing and after his 

determination that public safety will not be endangered by issuing a new 

license, may issue such license or permit, with or without conditions thereto 

attached. 
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The imposition of a fine or sentence for a person convicted of a 2nd or 

subsequent offense under this section shall not be suspended and probation 

shall not be granted, except that a fine or sentence nay be suspended and 

probation granted when as a condition of probation the offender is required 

to participate in an alcohol treatment or rehabilitation program. 

Any person convicted of a 3rd violation of this section shall have his 

license or permit and privilege to operate a motor vehicle in this State sus

pended for a period of 3 years, except that such person may petition the Sec

retary of State for a hearing to consider whether his license should be re

stored after 2 years from the date of said suspension of his license, permit 

or privilege to operate a motor vehicle. The Secretary of State, after 

hearing, may restore the license and privilege to operate a motor vehicle, 

with or-without conditions or restrictions, and under such terms as he may 

deem advisable, having in mind the safety of the public and the welfare of 

the petitioner. 

Any person convicted of a 4th or subsequent violation of this section 

shall have his license or permit and privilege to operate suspended and no 

subsequent license or permit or privilege to operate shall be granted to such 

person, except that such person may petition the Secretary of State after 5 

years from the date of said suspension for a special license or the privilege 

to operate, and the Secretary of State, after being satisfied beyond ti r^?= 

sortable doubt that the petitioner has refrained from the use of intox cat's: 

liquor or drugs for a period of 5 years next preceding the date of hearii- ► 
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on said petition, may issue a license, permit or grant the privilege to oper

ate, conditioned upon the continued nonuse of intoxicating liquor or drugs 

and such other conditions as he may deem proper. 

For the purposes of this section, prior convictions of operating or at

tempting to operate while under the influence of drugs, operating or attempt

ing to operate while impaired by the use of drugs, or operating or attempting 

to operate while intoxicated by the use of drugs, shall be considered prior 

convictions of operating or attempting to operate under the influence of drugs, 

provided that the prior conviction is within a 10-year period of the date of 

the last offense. 

Any suspension of a license, permit and privilege to operate for con

viction under this section shall run consecutively to any suspension imposed 

for refusal to submit to a chemical test to determine blood-alcohol level by 

analysis of blood or breath, except where the conviction is the result of a 

plea of guilty in the District Court prior to trial or a waiver of trial and 

finding of guilty by the court. 

B. Any officer authorized to arrest for violations of this section may 

arrest, without a warrant, any person involved in a motor vehicle accident, 

if the officer has probable cause to believe that such person has violated 

this section. 
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C. Every person operating a motor vehicle which has been involved in an 

ac6ident or which is operated in violation of any of the provisions of this 

Title shall, at the request of a police officer, submit to a breath test to r 

be administered by the police officer. If such test indicates that the oper- I 

ator has consumed alcohol, the police officer may require such operator to 

submit to a chemical test in the manner set forth in this section. 

D. In alleging a prior conviction under this section, Title 15, sectten 

757, shall not apply. After a conviction for violation of this section the 

court shall conduct an inquiry to determine whether or not the defendant has 

been convicted of any offenses which are considered to be prior offenses for 

the purposes of this section. Certified copies of the record of a prior con

viction or convictions from the Secretary of State or any court of record 

.shall be admissible and upon receipt of any such copy and upon being satis

fied that the defendant is the person named in that certified copy, the court 

shall treat the present conviction as a subsequent conviction and sentence 

the defendant accordingly. 

1967, c. 169; c. 403, § 2; c. 544, § 70. 1969, c. 439, § 1. 1971, c. 547. 

1971, c. 590. 1973, c. 185, § 1, 2; c. 625, § 189.' 
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Section 2 - Physical Coordination Tests 

The administering of physical coordination tests is optional for each 

officer and no criterion exists for when they will be given and when they 

will not be given. As a rule, physical coordination tests are not admin

istered by any of the participating law enforcement agencies comprising 

the Cumberland and York Counties, Maine, ASAP program. 

Conclusions: The enforcement agencies participating in the Maine 

ASAP program are as follows: 

- Maine State Police 

- Sanford Police Department 

- Westbrook Police Department 

- Brunswick Police Department 

- Scarborough Police Department 

- Portland Police Department 

- South Portland Police Department 

During this site visit, officers of the Maine State Police and offi

cers of the Portland Police Department were interviewed. 

All officers of Cumberland and York Counties receive their ini

tial police training at the Municipal Academy, which is conducted by 

the Maine State Police. This training sets forth the manner of 

patrol and identifies procedures to be followed in effecting an OUI 

(Operating Under the Influence) arrest. Therefore, little deviance 

exists between the seven agencies with regard to OUI arrest procedure 

techniques, as well as testing procedures and techniques. 

Once the violator has been stopped the officer conducts an inter

view with the driver, at which time the officer makes observations as 

to the driver's condition. In the absence of formal roadside physi

cal coordination tests, officers are requested to make detailed 

observations of the driver at the time of the driver interview. 

These observations are recorded on the OUI Offense Report (Fig. 8-17) 

and consist of the following: 
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- Detectable odor of alcoholic beverage on the breath 

- Subject's ability to walk and turn 

- Manner of speech 

- General balance 

- Condition of the eyes 

- Ability to produce license and vehicle registration 

- Manner of getting in and out of vehicle 

- Subject's complexion 

- Attitude of the suspect 

Recommendations: An in-depth analysis should be undertaken by the 

Maine ASAP to determine what impact on judicial dispositions would 

occur should formal physical coordination tests be instituted as a 

standard operating procedure. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is not conducted by any law enforcement 

agency participating in the Cumberland and York Counties, Maine ASAP 

program. 

Conclusions: Although pre-arrest breath screening is not conducted 

at this site, the evidentiary testing process is accomplished through 

the utilization of disposable sample-collection kits. 

Borg-Warner A.L.E.R.T. units were provided to this site for 

experimental purposes. It was the decision of the ASAP project man

agement staff not to institute pre-arrest breath testing as an exper

imental enforcement countermeasure of the Cumberland and York 

Counties, Maine ASAP program. 

Recommendations: Due to the rural characteristics of the Cumberland 

and York Counties, Maine, jurisdictional area, the use of pre-arrest 

breath screening could reduce the cost associated with OUI arrests by 

eliminating the unnecessary transporting of suspects excessive dis

tances. A pre-arrest breath screening program should be instituted 

on an experimental basis as soon as possible, and cost benefits of 

such a program analyzed. 
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Only licensed physicians, registered nurses, or licensed technicians 

who are certified by the Department of Health and Welfare, acting at the 

request of a law enforcement officer, with the consent of the defendant, 

may withdraw a specimen of blood to determine evidentiary blood-alcohol 

levels. 

Law enforcement officers, with the consent of the person from whom 

the sample is being taken, may take a sample specimen of the breath of 

any person arrested for operating a motor vehicle under the influence of 

intoxicating liquor. This sample specimen is submitted to the Department 

of Health and Welfare or - as is generally the case - to a person certi

fied by the Department of Health and Welfare for purposes of conducting 

a chemical test of the sample to determine the blood-alcohol level. 

Since the law enforcement officer is not conducting any analysis of the 

breath specimen, he is not required to be certified or attend any train

ing in conjunction with the sample specimen collection process. 

Persons authorized to take specimens of blood at the direction of a 

law enforcement officer and persons authorized to perform chemical tests 

of specimens of breath are monetarily compensated for their service by 

the state of Maine. 

If a person under arrest refuses to submit to a chemical test to 

determine BAC, no test is given. The arresting officer notifies the 

Secretary of State of the refusal by written statement, indicating 

subject's refusal and arrest for operating under the influence of intoxi

cating liquor. The Secretary of State will then notify the suspect - in 

writing - that his license has been suspended for a period of three 

months. If the refusal is a second or subsequent refusal, the Secretary 

of State will suspend the driving privilege for a period of six months. 

Should the person desire a hearing, one will be provided and shall 

cover only whether the individual was lawfully placed under arrest and 

whether he refused to submit to one of the tests upon the request of a 

law enforcement officer. 
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Conclusions: During this site visit, law enforcement agencies were 

requested to produce copies of administrative regulations, general 

orders, etc., pertinent to the enforcement of and/or procedures used 

in effecting a OUI arrest, as well as those administrative regula

tions which bear upon the OUI enforcement function as a whole, to 

include sobriety testing. This investigator was advised that no such 

documents existed at this time. 

In the opinion of this investigator, it is the general lack of 

aggressiveness of the ASAP law enforcement personnel at this site, 

and not necessarily the enforcement procedural process, that is the 

predominant problem of the Maine ASAP enforcement countermeasure. 

This lack of aggressiveness also affects the sobriety testing config

uration by officers releasing individuals who appear to be at low BAC 

levels. 

Recommendations: Law enforcement agencies comprising the Cumberland 

and York Counties, Maine ASAP should review available technical 

reports for other evidentiary testing systems used by law enforcement 

agencies throughout the United States, particularly those areas 

involved in the ASAP program. 
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Section 4 - Evidentiary Sobriety Testing 

Upon conclusion of the driver interview, if the arresting officer sus

pects alcohol involvement, the suspect will be placed under arrest and 

advised of his Constitutional rights. The Miranda warnings are read to 

the suspect from the state-approved card provided all officers by the 

Criminal Division of the Attorney General's Department (see Fig. 8-18). 

Upon completion of the Miranda warnings, the arresting officer reads 

(in its entirety) the Refusal Form (Fig. 8-4). 

The subject is given the choice of either of two tests to determine 

blood-alcohol concentration: 1) breath; 2) blood. 

Should the subject choose the breath test, the evidentiary test will 

be administered at that time, utilizing the Sober-Meter (see Fig. 8-6 and 

8-7). 

Upon collection of a satisfactory sample, the evidentiary box is 

sealed and deposited at a chemist's laboratory approved by the Department 

of Health and Welfare, State of Maine, for analysis. 

It is the chemist's duty to report the BAC level to the officer via 

mail (See Exhibit 8e) who in turn must advise the subject via registered 

mail. 

The above is also true for blood tests. The procedure differs from 

breath testing only in that the subject must be transported to a regis

tered medical technician to extract the blood sample, utilizing the state-

approved blood alcohol kit (see Fig. 8-8 and 8-9). 

Persons conducting chemical analysis of blood or breath for the pur

poses of determining evidentiary blood-alcohol levels must be certified 

by the Department of Health and Welfare under standards established by 

that Department. For breath evidentiary testing, chemists who reside 

close to law enforcement jurisdictional areas are designated by the 

Department of Health and Welfare as qualified to conduct analysis of 

breath samples submitted to them by law enforcement officers. It is not 

uncommon for these chemists to conduct the evidentiary analysis in their 

homes. 
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MAINE STATE POLICE 
Date Time 

REFUSAL FORM of offensey
9ROCEDURE ON ARREST 

MIRANDA WARNING at appropriate time. 

You are under arrest for B operating a motor vehicle while under the 
attempting to operate 

influence of intoxicating liquor. 

THE FOLLOWING WARNING MUST BE GIVEN TO COMPLY WITH IMPLIED CONSENT LAW: 

You are entitled to a blood or breath test for the purpose of determing the alcoholic 
content of your blood. You must select and designate either the blood or breath test. 

I must advise you that your refusal to take one of these tests, blood or breath, re
quested by me, will result in your license and/or right to operate being suspended. 
Such suspension shall be for a period of 3 months in the case of a first refusal or 
6 months in the case of a second or subsequent refusal under the current law or any 
prior implied consent provision under Maine law. 

The expenses for any test taken at my request will be paid for by the State. 

The results of any test taken will be made available to you or your attorney, if 
requested. 

----DO NOT DETACH-- --------- -- ----------------

'wing been advised of the consequences for refusal to take a blood or breath test at the 
_equest of the arresting officer, I do not wish to submit to either a blood or breath test. 

Signature of Person Arrested and Ref as .n 

----------------DO NOT DETACH (This complete form is to be submitted to the MtrD)--------------

The undersigned officer arrested DOB 
Print Full Name 

Street Town State 

for operating a motor vehicle while-under the influence of intox.i^:_W_ 
B attempting to operate 

liquor. After being advised of the tests available and the consequences of refusal to .ubrr± 

to such tests, I was advised by this person that he refused to submit to any such tests, and, 

therefore, none was given. 

Signature of Arresti. 
Subscribed and sworn before me. 

Department 
Notary Public Justice of the Peace 

Figure 8-4
Form 13:55 (Rev. 2-72) 188 
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BLOOD AND BREATH ALCOHOL ANALYSIS 

COMPLETION OF FORM MANDATORY FOR LABORATORY REPORT 

Name of Person Arrested 

Address 

Date of Birth Sex Sample: Blood Breath 

Name of Person Taking Sample 

Address 

Name of Arresting Officer 

Address (Where report is to be sent) 

Place of Arrest (City) County Date 

Time of Arrest Time of Sample PHL 31 

Figure 8-6 



DIRECTION CHECK LIST SM-i SOBER-IETER'It WITHOUT SCREENING TESTER 
OBefore testing avoid smoking and wait 15 minutes after an alcoholic drink. 

ORemove caps from ends of collection tube (tube with the white chemical) and attach 
the square plastic volumetric bag. 

O Attach collection tube to balloon's clear plastic sleeve. 

O Direct subject to inflate balloon with full, continuous, uninterrupted breaths. Waste first 
part of breath from each new expiration into waste bag to allow the last part of a pro
longed expiration to enter balloon. (Squeeze the air out of waste bag before each new 
breath.) Repeat this procedure as needed to fill balloon to about a 9 inch diameter. 

Olmmediately remove collection tube and volumetric bag from balloon when volumetric 
bag is full. 

ORepface all caps securely, seal carton and fill out data required. 

LUCKEY LABORATORIES, INC. 
San Bernardino. -Calitornia 92404 

Signature of Officer Patents Granted 

Figure 8-7 
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3 BLOOD COLLECTION REPORT 

SUBJECT! NAME AND ADDRESS 

DATE AND TIME DE INCIDENT _ 

PEACE OF BLOOO COLLECTION DATE raw 

I hereby certify that I drew blood samples from the above named person. 
ip 

1b 

I 

i 

i 

go 

SIGNED DATE 

I hereby certify that I have witnessed the actual withdrawal of blood from 
the above subject by the person whose signature appears above. 

SIGNED DATE 

DATE AND TIME OF DELIVERY TO LAB AND TO WHOM 

NOW DELIVERED AND SY WHOM 

DATE TEST MADE RESULT REMARKS 

Figure 8-8 
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CUMBERLAND-YORK COUNTY 
ALCOHOL SAFETY ACTION PROGRAM 

Congress Building, Suite 617 

142 High Street 

Portland, Maine 04101 t' ' Offense Report 

RRESTING OFFICEP DEPARTMENT 

EFENDANTS NAME ADDRESS PHONE NO. 

CCUPATION AGE SEX DATE OF BIRTH DRIVERS LIC. NO. STATE ISSUED STATUS 

RIVING A MOTOR VEHICLE YEAR MAKE COLOR BODY TYPE	 REGISTRATION NUMBER 

EGISTERED OWNER	 ADDRESS RES. PHONE BUS. PHONE 

RIVING UNDER INFLUENCE OF INVOLVED IN COLLISION HAS ACCIDENT REPORT BEEN MADE REPORT NO. 

LIQUOR L' DRUGS D YES U NO U IVES O NO [3 

OCATION OF DATE & TIME OCCURRED DATE & TIME POLICE ARRIVED 

FFENSE 

ESCRIBE DRIVING AND CONDUCT 

RIOR TO ACTUAL ARREST: 

WHERE?	 WHEN? BY 
YES q 

IRANDA WARNING GIVEN 
NO U 

WHERE?	 WHEN? BY YES 
DAPLIED CONSENT GIVEN 

NO y 

SAMPLE TAKEN BY NTuXICATION TEST ANALYZED BY RESULT 

REATH BLOOD E REFUSAL r] 

ITNESS	 RESIDENCE ADDRESS RES. PHONE BUS. PHONE 

ELATION TO VIOLATION NATURE OF TESTIMONY 

 ALCOHOLIC SPIRITS FOUND IN CAR DESCRIBE AND STATE QUANTITY WHERE 15 EVIDENCE	 WERE PHOTOS TAKEN 

YESO NOD 

ORAL EXAMINATION 

AVE YOU BEEN DRINKING? WHAT? HOW MUCH? WHERE	 TIME LAST DRINK


HAT TIME IS IT? WHAT DAY IS IT? WHERE ARE YOU?


TATED M ACTUAL M


RE YOU ILL? TAKING MEDICINE? WHAT KIND? TIME LAST DOSE?


O YOU HAVE DIABETES? DO YOU TAKE INSULIN? WHO IS YOUR DOCTOR?


RE YOU HURT' DID YOU GET A BUMP ON THE HEAD? WHERE ELSE DO YOU HURT'


HEN WAS YOUR LAST MEAL? EATEN SINCE? W AT?


OW MUCH SLEEP LAST NIGHT?	 HOW MUCH SLEEP TODAY''


E OU DRIVING VEHICLE?	 WHO WAS DRIVING?


ROM WHERE DID YOU START'	 WHEN DID YOU LEAVE'


'OW MANY STOPS MADE? WHERE?	 WHAT FOR? 
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Figure 8-17 
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ADDITIONAL QUESTIONS 

AGAIN. HAVE YOU HOW MUCH! WHERE? 

BEEN DRINKING? 

ARE YOU IN FIT CONDITION AS WELL AS IF YOU HAD


TO BE DRIVING? NOT BEEN DRINKING?


00 YOU FEEL AT ALL AFFECTED BY 

WHAT YOU HAVE HAD TO DRINK? 

IF ACCIDENT INVOLVED 

HAVE YOU HAD ANY LIQUOR OR WERE YOU DRIVING? 

BEER SINCE THE ACCIDENT? 

HOW LONG AGO DID THE 

ACCIDENT HAPPEN? 

OFFICER'S OBSERVATION 

BREATH MANNER OF PRODUCING


LICENSE & REGISTRATION


WALK i 

TURNING 

MANNER OF GETTING IN


AND OUT OF VEHICLE


SPEECH 

BALANCE COMPLEXION 

EYES ATTITUDE 

A 

ADDITIONAL NOTES NOT COVERED ABOVE 

Figure 8-17 (cont'd.) 

194 



        *

4

re

4

6

4

I

MIRANDA WARNING

"I am a Police Officer. I caution you that you have an
absolute right to remain silent.

That anything you do say can be used in a court of law
against you;

That you have the right of the advice of a lawyer before
and the presence of a lawyer here with you during
questioning, and

That if you cannot afford a lawyer, one will be fur-
nished you free before any questioning if ,you desire."

(This warning must be given to all persons detained for
questioning)

WAIVER
a

After the warning and in order to secure a waiver, the
following questions should be asked and an affirmative
reply secured to each question.

1. Do you understand each of these rights I have
explained to you?

2. Having these rights in mind, do you wish to talk
to us now without having a lawyer present?

5.
Compliments Of CRIMINAL DIVISION,

ATTORNEY GENERAL's DEPT.

Figure 8-18
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MARYLAND (BALTIMORE) 

Section 1 - Legislative Provisions 

ARTICLE 2C. 

§ 310. Alcoholism policy for highway safety. 

In collaboration with such agencies as the courts, police, and the De
partment of Motor Vehicles, the Division of Alcoholism Control shall 
propose appropriate programs of alcoholism education or treatment for 
Individuals convicted of driving under the influence of alcohol under Ar
ticle 661/2, § 206. These programs shall be coordinated with and integrated 
into broad planning for comprehensive community health and welfare 
services. (1968, ch. 146, § 1.) 

ARTICLE 27. 

§ 388. Manslaughter by automobile, motorboat, etc.; indictment or 
warrant. 

Every person causing the death of another as the result of the driving, 
operation or control of an automobile, motor vehicle, motorboat, locomo
tive, engine, car, streetcar, train or other vehicle in a grossly negligent 
manner, shall be guilty of a misdemeanor to be known as "manslaughter 
by automobile, motor vehicle, motorboat, locomotive, engine, car, street
car, train or other vehicle," and the person so convicted shall be sentenced 
to jail or the house of correction for not more than three years, or be fined 
not more than $1,000.00 or be both fined and imprisoned. * 

ARTICLE 35. 

§ 100. Use in prosecutions for driving under influence of intoxi
cating liquor or while driving ability is impaired. 

(a) Admissibility of amount of alcohol in blood as shown by analysis; 
presumptions.-In any criminal prosecution for a violation of § 206 of 

*Case note appended to Article 27, Section 388: 

Driving while drinking to the extent of probably affecting 
one's judgment and discretion or probably affecting one's 
nervous system to the extent that there is a failure of 
normal coordination, although not amounting to intoxication, 
is a proper matter, with others, for consideration in deter
mining possible gross negligence. Clay v. State, 211 Md. 577, 
128 A.2d 634 (1957); Montague v. State, 3 Md. App. 66, 237 
A.2d 816 (1968). 
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Article 661/2 of this Code (1957 Edition, as amended from time to time) 
or for a violation of any other law of this State concerning a person who is 
under the influence of intoxicating liquor driving or attempting to drive 
any vehicle as specified in the other laws, the person may be given a chem
ical test of his breath, blood or urine or other bodily substance for the 
purpose of determining the alcoholic content of his blood; provided, that 
the specimen of blood, breath or urine must have been taken within two 
hours after the person being prosecuted was first apprehended by the 
arresting officer; and that the test is administered by qualified personnel 
with equipment approved by the toxicologist of the office of the chief medi
cal examiner of the Department of Postmortem Examiners at the direction 
of a police officer having reasonable grounds to believe the person to have 
been driving while under the influence of intoxicating liquor or while his 
ability is impaired by the consumption of intoxicating liquor. Qualified per
sonnel means a physician, or a police officer, or police employee who has 
received training in the use of the equipment in a training program 
approved by the toxicologist of the office of the chief medical examiner of 
the Department of Postmortem Examiners. In any summary proceeding or 
criminal proceeding for which the defendant is charged with driving a 
motor vehicle while under the influence of intoxicating liquor, or while his 
ability is impaired by the consumption of alcohol, the amount of alcohol 
in the defendant's blood, as shown by a chemical analysis as set forth in 
this section, which was conducted with equipment approved by the toxi
cologist of the office of the chief medical examiner of the Department of 
Postmortem Examiners, and operated by such qualified personnel, shall be 
admissible in evidence and shall give rise to the following presumptions: 

(1) If there was at that time in his blood five one-hundredths of one per 
centum (0.05%) or less, by weight, of alcohol, as determined by an analy
sis of his blood or breath, or if there was in his urine eight one-hundredths 
of one per centum (0.089o) or less, by weight, of alcohol, it shall be pre
sumed that the defendant was not in an intoxicated condition, that his 
driving ability was not impaired by the consumption of alcohol, and that 
he was not under the influence of intoxicating liquor; 

(2) If there was at that time in his blood more than five one-hundredths 
of one per centun. (0.05%), but less than ten one-hundredths of one per 
centum (0.10%), by weight, of alcohol, as determined by an analysis of his 
blood or breath, or if there was in his urine more than eight one-hundredths 
of one per centum (0.08%), but less than thirteen one-hundredths of one 
per centum (0.13%), by weight, of alcohol, this fact shall not give rise to 
any presumpticn that the defendant was or was not in an intoxicated con
dition or was or was not under the influence of intoxicating liquor, but this 
fact may be considered with other competent evidence in determining the 
guilt or innocence of the defendant; 

(3) If there was at that time in his blood ten one-hundredths of one per 
centum (0.10%), or more, by weight, of alcohol, as determined by an 
analysis of his blood or breath, or if there was in his urine thirteen one-
hundredths of one per centum (0.13%), or more, by weight, of alcohol, it 
shall be evidence that the defendant's driving ability was impaired by the 
consumption of alcohol, and this fact may be considered with other compe
tent evidence in determining the guilt or innocence of the defendant; 

(4) If there was at that ti=ne in his blood fifteen one-hundredths of one 
per centum (0.15%), or more, by weight, of alcohol, as determined by an 
analysis of his blood or breath, or if there was in his urine, twenty one-
hundredths of one per centum (0.20%), or more, by weight, of alcohol, it 
shall be prima facie evidence that the defendant was in an intoxicated 
condition. 
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(b) Introduction of other evidence.-The foregoing provisions do not 
limit the introduction of any other competent evidence bearing upon the 
question (1) whether,or not the defendant was in an intoxicated condi
tion, (2) whether or not his driving ability was impaired by the con
sumption of alcohol, or (3) whether or not he was under the influence of 
intoxicating liquor. 

(c) Refusal to submit to test; right to select type of teat.--No person 
shall be compelled to submit himself or any part of his body or bodily 
substance for the purpose of a chemical analysis provided for in this sec
tion and evidence of chemical analysis shall not be deemed admissible if 
obtained contrary to the provisions of this section; and no inference or 
presumption concerning either his guilt or innocence arises by reason of 
his refusal to submit as hereinbefore set forth, nor shall the fact of his 
refusal so to submit be admissible into evidence at his trial. This subsec
tion in no way limits the provisions of § 92A of Article 66/ of this Code 
regarding the consequences of refusal to submit to a chemical test or tests. 
In any event, the defendant shall have the right to select the type of test 
administered, and if facilities or equipment are not available for such 
test then none shall be given, and this fact shall not create any inference 
or presumption concerning either his guilt or innocence by reason of his 
inability to take a test, nor shall the fact of his inability to take such a 
test be admissible in evidence at his trial, nor shall this fact be considered 
a refusal to take a test under § 92A of Article 663/ 

(d) Who may take blood specimen.-Only a physician, or qualified medi
cal personnel, acting at the request of a police officer, or a person acting at 
the request of a physician, can withdraw blood for the purpose of deter
mining the alcoholic content therein. This limitation does not apply to the 
taking of a breath test or a urine specimen. 

(e) Additional test by physician chosen by accused.-The person tested 
shall be permitted to have a physician of his own choosing administer a 
chemical test in addition to the one administered at the direction of the 
police officer. 

(f) Test results to be made available to accused.-Upon the request of 
the person who was tested, the results of the test will be made available 
to him before trial by an official certificate which shall be admissible in 
evidence. 

(g) Proof of approved equipment.-For the purpose of establishing that 
the test was administered with equipment approved by the toxicologist 
of the office of the chief medical examiner of the Department of Post
mortem Examiners, as required by subsection (a) of this section, a state
ment signed by the toxicologist certifying that the equipment used in the 
test has been approved by him shall be prima facie evidence of the ap
proval and the statement shall be admissible in evidence without the ne
cessity of the toxicologist personally appearing in court. This section shall 
not preclude the right to introduce any other competent evidence bearing 
upon the date of the certificate or change in the equipment since the date 
of the certificate. (1959, ch. 769; 1961, ch. 595; 1962, ch. 81;.1963, ch. 16; 
1964, ch. 166; 1969, ch. 157; 1970, ch. 156; 1971, ch. 783.) 
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ARTICLE 66'/2.

§ 6-205. Mandatory revocation of license by Department. 

The Department shall forthwith revoke any license issued hereunder 
upon receiving a record of the licensee's conviction of any of the follow
ing offenses, when such conviction has become final : 

(1) Manslaughter or negligent homicide resulting from the operation 
of a motor vehicle ; 

(2) - Undertaking to drive a vehicle while under the influence of any 
narcotic drug or any other drug to a degree which renders the person 
incapable of safely driving a vehicle; 

(3) Any felony in the commission of which a motor vehicle was used; 

(4) Failure to stop and render aid or identify himself as required un
der the laws of this State in the event of a motor vehicle accident result
ing In the death or bodily injury of another; 

(5) Perjury, the making of a false affidavit or statement under oath, 
or falsely certifying to the truth of any fact or information to the De
partment under this article or under any law relating to the ownership 
or operation of motor vehicles ; 

(6) Operating a motor vehicle upon a highway after a license or driv
ing privilege has been refused or suspended by the Department; 

(7) Violation of § 6-301, paragraph (8) ; or 
(8) Violation of § 11-904. (An. Code, 1951, § 102; 1943, ch. 1007, § 

94; 1949, ch. 39, § 94; 1950, ch. 10, § 94; 1954, ch. 12; 1955, chs. 424, 
580; 1956, ch. 86; 1957, ch. 519; 1961, ch. 498; 1963, ch. 677; 1967, ch. 
665; 1970, ch. 534, § 1.) 

§ 6-205.1. Suspension of license in event of refusal to submit to 
chemical tests for intoxication. 

(a) Statement to be signed as condition to issuance or renewal of Li
cense.--Prior to the issuance of any license or renewal thereof to exercise 
the privilege of operating a motor vehicle upon the highways of this 
State, the applicant, as a condition precedent to the issuance or renewal 
of said license, shall be required by the Department to sign a statement, 
under oath or affirmation, containing the following language : 

"I hereby consent to take a chemical test to determine the alcoholic 
content of my blood, breath, or urine, as provided in the laws of the 
State of Maryland, should I be detained upon suspicion of operating or 
attempting to operate a motor vehicle' while under the influence of in
toxicating liquor or while my ability is impaired by consumption of al
cohol, I understand that I cannot be compelled to take a chemical test 
for alcohol but I consent, in return for the privilege of operating a motor 
vehicle on the highways of Maryland, that.the Department of Motor Ve
hicles may suspend my license or privilege to operate a motor vehicle, 
for a period not to exceed 60 days, upon receipt of a sworn statement 
from the detaining officer and, after a hearing on said statement, that 
I was so charged and refused to take a chemical test for alcohol." The 
Department shall not issue or renew any license where the applicant 
refuses to sign an application containing the express consent to take the 
chemical test to determine the alcoholic content of his blood, breath, or 
urine. 
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(b) Implied consent of nonresidents and unlicensed persons to chemi
cal tests.-In return for the privilege of operating a motor vehicle on the 
highways of this State given to a nonresident under this article, any non
resident who operates or attempts to operate a motor vehicle upon the 
highways of this State, shall be deemed to have given consent to take a 
chemical test for alcohol. Any unlicensed person who operates or attempts 
to operate a motor vehicle upon the highways of this State shall be deemed 
to have given consent to take a chemical test for alcohol. Such nonresi
dent or unlicensed person shall not be compelled to take such chemical 
test for alcohol but shall be advised that his refusal is an abuse of the 
privilege granted by the State to operate on the highways thereof and the 
Department of Motor Vehicles may suspend said privilege for a period 
not to exceed 60 days upon receipt of the sworn statement from the officer 
that said nonresident was so charged and refused to submit to take a 
chemical test for alcohol. 

(c) Duty of police officer on stopping or detaining suspected person.
It shall be the duty of any police officer who stops or detains any person 
who he has reasonable grounds to believe is or has been operating or at
tempting to operate a motor vehicle under the influence of alcohol, or 
who is or has been operating or attempting to operate a motor vehicle 
while his ability was impaired by the consumption of alcohol to do all the 
following things: 

1. Detein the person. 
2. Request that he take a chemical test or tests of his blood, breath 

or urine, for the purpose of determining the alcoholic content of his blood, 
to be administered by a person examined and certified as sufficiently 
equipped and trained to administer tests by the Department of Mary

land State Police, which is authorized to promulgate rules and regulations 
for the examination and certification, if detained by a member of the De
partment of Maryland State Police or by a member of a local police agency 
which has a member.examined and certified to administer the tests. 

8. Advise the person of the administrative penalties that may be im
posed for such refusal. 

4. File with the Department of Motor Vehicles within 48 hours after 
detention, a sworn report that he had reasonable grounds to believe that 
said person had been operating or attempting to operate a motor vehicle 
upon the highways of this State while under the influence of alcohol, or 
that said person operated or attempted to operate a motor vehicle upon 
the highways of this State, while his ability was impaired by the con
sumption of alcohol and that said person refused to take the chemical 
test for alcohol, upon the request of the police officer and after having 
been informed of the administrative penalties that may be imposed for 
said refusal. A copy of this form shall be furnished to the defendant at 
the time of his detention, and he shall be informed that he signed such 
a statement when making application for a license. 

(d) Notice and hearing upon refusal to take test, suspension of license 
or privilege to drive.-Upon receipt of the sworn statement of the police 
officer filed in compliance with subsection (c) above, the Department shall 
give notice to the detained person in accordance with § 2-317 of this 
article, to attend a hearing within 15 days of the person's refusal to 
take a chemical test to determine the alcoholic content of his blood, 
breath or urine, the purpose of said hearing being to show cause why the 
detained person's license should not be suspended for refusing to take said 
chemical test. Said hearing shall be held within 15 days of the detention, 
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or sooner upon agreement of the operator and the Department, but un
der no circumstances, after said 15-day period, except upon good cause 
shown to the satisfaction of the Department or by agreement of the par
ties. At said hearing the operator shall present evidence relating to his 
refusal to take the test, and he may be represented by an attorney. After 
a complete and thorough hearing, the Department shall have the right 
to suspend the operator's license for a period not to exceed 60 days. Fail
ure to attend said hearing by the detained person shall be prima facie 
evidence of his inability to answer the sworn statement of the police of
ficer, and the Department may summarily suspend said person's license 
or privilege to operate a motor vehicle on the highways of this State for 
a period not to exceed 60 days. 

(e) Court review of suspension of license or privilege to drive.-If the 
suspension or determination that there should be a denial of issuance 
is imposed after a hearing, the person whose driver's license or nonresi
dent operating privilege has been suspended or to whom a license or per
mit is denied, under the provisions of this section, may have a court re
view of the final order of suspension or denial as provided in § 6-211 of 
this article. 

§ 6-205.2. Suspension and revocation of licenses of persons con
victed of certain offenses involving alcohol. 

(a) The Department-shat revoke the driver's license of any person 
who : 

(1) Is convicted of operating a motor vehicle while in an intoxicated 
condition; or 

(2) Is convicted of a third or subsequent violation committed within 
a period of 3 years, of operating a motor vehicle while driving ability is 
impaired. 

(b) The Department may suspend for a period of not more than 60 
days the driver's license of any person who is convicted of operating a 
motor vehicle while driving ability is impaired. 

(c) The Department may suspend for a period of not more than 120 
days the driver's license of any person who is convicted of a second vio
lation, committed within a period of 3 years, of operating a motor vehicle 
while driving ability is impaired. 

(d) At the expiration of any suspension imposed under subsections 
(b) and (c) of this section, the Department shall return forthwith the li
cense or privilege of the driver, provided, however, the license or privi
lege shall not be returned if the driver's license or privilege has been 
refused, revoked, suspended or cancelled under any other provisions of 
this article. (1969, ch. 158; 1970, ch. 534, § 1; 1971, ch. 712.) 

§ 6-205.3. Attendance at drivers rehabilitation clinic. 

The Department may require any person under 21 years of age who 
has been convicted in this State of an offense under this article involving 
a motor vehicle actually in motion, to attend the drivers rehabilitation 
clinic as provided by the Department. (An. Code, 1951, § 102; 1943, ch. 
1007, § 94; 1949, ch. 39, § 94; 1950, ch. 10, § 94; 1954, ch. 12; 1955, 
chs. 424, 580; 1956, ch. 86; 1957, ch. 519; 1961, ch. 498; 1963, ch. 677; 
1967, ch. 665; 1970, ch. 534, § 1.) 

201 



%NA 
§ 11-902. Driving while intoxicatedaas while driving ability is im

paired by consumption of alcohol or under the influence 
of drugs. 

(a) It shall be unlawful for any person to drive or attempt to drive 
or to be in actual physical control of any vehicle within this State while 
he is in an intoxicated condition. 

(b) It shall be unlawful for any person to drive or attempt to drive or 
to be in actual physical control of any vehicle within this State while 
his driving ability is impaired by the consumption of alcohol. 

(c) It shall be unlawful for any person to drive or attempt to drive or 
to be in actual physical control of any vehicle within this State while he 
is under the influence of any narcotic drug or while under the influence of 
any other drug to a degree which renders him incapable of safely driving 
a vehicle. The fact that any person charged with a violation of this sec
tion is or has been entitled to use the drug under the laws of this State 
shall not constitute a defense against any charge of violating this section 
unless such person was unaware that the drug would render him incap
able of safely driving a vehicle. (An. Code, 1951, § 171; 1943, ch. 1007, § 
153; 1947, ch. 14; 1954, ch. 54; 1969, ch. 158; 1970, ch. 534, § 1.) 

17-101. Penalties for misdemeanor. 

(a) It is a misdemeanor for any person to violate any of the provisions 
of this article unless the violation is by this article or other law of this 
State declared to be a felony. 

(b) Every person convicted of a misdemeanor for a violation of any of 
the provisions of Subtitles 10, 11, 12, 13 or 14 for which another penalty 
is not provided shall be punished by a fine of not more than five hundred 
dollars ($500.00) or by imprisonment for not more than 2 months or by 
both fine and imprisonment; except that: 

(I) Every person who convicted of violation of § 6-303 or of subsec
tion (a) of § 11-902 shall be punished by imprisonment for not more than 
one. (1) year or by fine of not more than one thousand dollars ($1,000.00) 
or by both fine and imprisonment. 

On a second or subsequent conviction he may be punished by imprison
ment for not more than two (2) years, and in the discretion of the court, 
a fine of not more than one thousand dollars ($1,000.00). 

(ii) Every person who is convicted of a violation of subsection (b) of § 
11-902 shall be punished by a fine of not more than five hundred dollars 
($500.00). 

On a second or subsequent conviction he may be punished by imprison
ment for not more than one (1) year, and in the discretion of the court, 
a fine of not more than five hundred dollars ($500.00). 

(c) Unless another penalty is in this article or by the laws of this State 
provided, every person convicted of a misdemeanor for the violation of 
any other provision of this article shall be punished by a fine of not more 
than $500 or by imprisonment for not more than 2 months, or by both 
fine and imprisonment. (An. Code, 1951, § 300; 1943, ch. 1007, § 282; 
1970, ch. 534, § 1; 1971, ch. 423, § 7; ch. 471.) * 

*From the Motor Vehicle Laws of Maryland - 1972. _ 
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Section 2 - Physical Coordination Tests 

Physical coordination tests, although not mandated by law, are adminis

tered by both the Baltimore City Police Department and the Maryland State 

Police. Maryland State Police troopers conduct the tests at the scene of 

apprehension, while Baltimore police officers transport the suspect to the 

Central District station house to be logged and then to the Central Testing 

Unit (C.T.U.) for testing. 

In each instance the arresting officer administers the tests to those 

suspects who appear to be "under the influence" or who have a detectable 

odor of alcoholic beverage about their persons. The officer's observations 

are then recorded on the Baltimore City Police Department Officer's Obser

vation Report at Scene (Fig. 9-5) or the Maryland State Police Alcoholic 

Influence Report Form (Fiq. 9-2). 

When used, the physical coordination tests consist of three performance 

tests: 

Balance


- Walking and turning


- Finger to nose


No explicit criterion or procedure is established defining the manner in 

which these tests are to be administered. The following general guidelines 

are quoted from Training Key #40: Driving Under the Influence (Appendix A; 

Exhibit 9a): 

1. Ask the driver to step out of the automobile. Observe 
carefully his balance. 

2. Request him to remove the operator's permit from his wallet. 
Watch closely for any fumbling or lack of finger coordination. 

3. Have the driver walk away from you and turn around. Observe 
his movements for any unsteadiness of gait or stumbling. 

4. Engage the driver in conversation to determine his manner of 
speech, especially any slurring of words. Stand close enough 
to be able to smell any odor of alcohol on his breath and to 
observe the condition of his eyes. 

onclusions: The uniformity of tests administered by both agencies 

 suspect, as not all of the "physical coordination tests" cited 

e administered as tests per se. Depending upon officer preference 

d degree of sobriety of the suspect, officers can - and do - make 
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subjective observations as to balance, walking, and turning capabili

ties. 

Officers view the tests as a pass/fail proposition; they further 

state that the tests are unreliable, as practice would enable "hard 

alcoholics" to appear sober and "pass" the test. 

Recommendations: Those tests should be identified which are most 

widely used by officers of each agency, and a standard manner of 

administering these tests to suspect offenders should be established 

through training and written departmental directives. 

The respective departmental report forms pertaining to DWI enforce

ment should list identified tests, allowing for the officer to note the 

degree of difficulty the subject encounters in performing the task, 

such as: 

is Sure 

2. Fai r 

3. Confused (unable to follow directions) 

4. Unable to perform test (falling, etc.) 

5. Refused 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest screening or portable breath testing is not conducted at 

this site, nor is it sanctioned by the Motor Vehicle Laws of Maryland. 

Recommendations: The Baltimore City Police Department and the Maryland 

State Police should review the available literature and successes of 

pre-arrest breath testing programs throughout the country to determine 

the cost-effectiveness and feasibility of demonstrating and implement

ing a pre-arrest screening program within these jurisdictions. 

Section 4 - Evidentiary Sobriety Testing 

Baltimore City Police Department: Upon completion of the physical 

coordination tests (at the C.T.U.) the subject is read the Maryland Express 

Consent law from the reverse of the Officer's Certification of Driver's 

Refusal to Submit to Chemical Test (Fig. 9-6). Should the suspect refuse 

to submit to an evidentiary test, this refusal form is completed by the 
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arresting officer and the suspect is taken directly to the Commissioner's

Office for a bail hearing. If the suspect agrees to take the evidentiary

test for intoxication he signs Figure 9-6, acknowledging that the officer

has advised him of his rights and indicating his understanding of the

state's Express Consent provisions.

The suspect is given his choice of either a breath, blood, or urine

test.. Evidentiary breath tests are administered on the Stephenson Breath-

Model 900, by a civilian technician assigned to the C.T.U. The

Breathalyzer operator completes the Breathalyzer Operational Check List

(Fig. 9-5), and the arresting officer completes the State of Maryland

Chemical Test Report (Fig. 9-4) and the Breathalyzer Test Record (Fig.

9-7).

Urine tests for evidentiary purposes require that the suspect give

two urine samples within a twenty-minute period. (The first is discarded

and the second sent for analysis to the State Toxicology Laboratory,

which returns the results to the C.T.U.) Departmental lavatory facilities

are used in the collection of all samples.

All blood analyses are performed by nursing personnel at a local

hospital. Nurses are not required to sign their names to the State of

Maryland Chemical Test Report (Fig. 9-4). This procedure has presented

a problem with prosecution in DWI cases where blood samples were used to

determine impairment, since the individual who withdrew the sample could

not be identified.

Evidentiary testing must take place within two hours of the time of

arrest. As a rule, testing is completed well within this required period.

Maryland State Police: While a suspect is being detained at the

scene of apprehension, the arresting officer advises him - verbally, from

memory - of his Constitutional rights. After the suspect acknowledges

that he understands his rights, the trooper reads the Express Consent

information from the reverse of the Officer's Certification of Driver's

Refusal to Submit to a Chemical Test (Fig. 9-6). At this time the offender

advises whether he will or will not consent to a chemical evidentiary test.

In cases of refusal, the offender is immediately transported, by the

i
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arresting trooper, to the District Commissioner's Office for a hearing 

to determine whether he should be released or required to post bond. 

Upon conclusion of the hearing the arresting trooper completes Figure 

9-6 (refusal form), indicating the suspect's refusal. 

Should the suspect agree to submit to a chemical evidentiary test, 

he is transported by the arresting trooper to the Valley Barracks, where 

he is taken to the ASAP squad room for further interviewing and testing. 

The subject is given the choice of submitting to either a breath, 

blood, or urine test. For both the breath analysis and urine test, an 

additional ASAP trooper is dispatched to the Valley Barracks to conduct 

the evidentiary testing or sample collection. When blood analysis is 

requested the arresting trooper telephones the local hospital and a 

registered nurse is sent to the Valley Barracks to withdraw the sample. 

The sample i6 then forwarded by the trooper to the State Toxicology 

Laboratory for analysis, and the results are returned to the Valley 

Barracks. 

Breath analyses are conducted by a licensed trooper on the Breatha

lyzer Model 900, which is set up and shut down prior to and after each 

test. The Breathalyzer operator completes the following forms during 

the testing process: 

- Breathalyzer Operational Check List (Fig. 9-5) 

- State of Maryland Chemical Test Report (Fig. 9-4) 

- Breathalyzer Test Record (Fig. 9-7) 

Evidentiary urinalyses require two samples - collected 20 minutes 

apart - the first to be discarded and the second to be analyzed for BAC 

level. Departmental lavatory facilities are utilized in the collection 

process. (The subject is not supervised.) Samples are sent for analysis 

to the State Toxicologist, who returns the results to the ASAP-Valley 

Barracks. 

All troopers and civilian C.T.U. personnel - of both agencies - who 

administer evidentiary breath testing are required to be certified opera

tors; that is: 

- Must be currently certified by the Medical-Examiners Officer, 

206 



60,


f6 

C• 

49 

re 

r 

0 

0 

Office of the State Toxicologist; and 

- Must have completed, successfully, 40 hours of breath analysis 

training conducted by the Maryland State Police, regulated 

by the Office of the State Toxicologist. 

Periodic recertification of operators is required as follows: 

- After two years, a two-day refresher course.


- Every 18 months thereafter, a one-day refresher course.


The Baltimore City Police Department currently has 31 civilian licensed 

Operators assigned to the C.T.U. Section. (All civilian C.T.U. employees 

are trained and licensed as Breathalyzer operators.) 

The Maryland State Police, Valley Barracks, has 14 licensed trooper/ 

operators. Selection for training is either on a voluntary basis or by 

draft, as needed; however, officials of the Maryland State Police advise 

the almost exclusive use of volunteers. (Since a passing score of 90% 

is required to successfully complete the 40-hour course, unmotivated 

"draftees" could simply fail the final exam and thus avoid assignment 

as a Breathalyzer operator.) 

Conclusions: Procedures utilized by the Baltimore City Police 

Department in processing a subject for evidentiary testing involve 

transporting the suspect "at least three different times": 

- From scene to Central District to be logged 

- To Central Testing Unit for testing (physical coordination 

and evidentiary) 

- To traffic court to determine disposition of offender, on 

the basis of evidence and test results 

- To substation located within the district of arrest, either 

for release or subsequent incarceration 

According to officers of the ASAP patrol, this process may involve 

from 12 to as long as three hours. Observations of officers engaged 

in selective DWI enforcement showed that they prefer to dispose of 

suspected DWI offenders by straight release or by arranging alternate 

transportation where possible, in order to avoid the lengthy testing/ 

transporting procedures. Stop contacts appeared to cease after 1 a.m. 
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during the shift. 

Procedures utilized by the Maryland State Police are direct and 

do not require excessive transporting as do those of the Baltimore 

City Police Department. 

Pronounced within Maryland State Police testing procedures is the 

apparent honor system in sample collection of urine specimens. Sus

pects are neither "frisked" prior to transport nor prior to access to 

lavatory facilities at the Valley Barracks; thus, narcotic/alcohol 

violators may be provided with an opportunity to dispose of incrimi

nating evidence. 

Shutting down the Breathalyzer upon the conclusion of each test 

increases the amount of time Maryland State Police troopers must be 

out of service after an arrest (the "warm-up" period of the equipment 

can be as long as 30 minutes). 

Recommendations: The Baltimore City Police Department should reeval

uate the undated memo from the Alcohol Traffic Safety Unit, on Proce

dures of Arrest for Persons Charged with Driving While Intoxicated 

(Appendix A; Exhibit 9b), and implement where possible. 

Procedures and policy regarding the drinking driver offender 

should be written, incorporating Alcohol Traffic Safety Unit exper

ience and Training Key guidelines established by the International 

Association of Chiefs of Police, and this policy should be published 

and distributed throughout the Baltimore City Police Department. 

Evidentiary breath testing familiarization and DWI arrest pro

cedures should be included in roll-call training schedules of the 

Baltimore City Police Department. 

An in-depth analysis of evidentiary test refusals should be 

undertaken to explain why nearly 40% of all subjects arrested by 

the Maryland State Police refuse evidentiary testing. In calendar 

year 1973, 154 of 332 alcohol-related arrests refused evidentiary 

testing, with this trend continuing throughout 1974. 
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(Check) (Cberk) 

q I)river q Accident 
o Pedestrian D Violatinn 
D Passenger q Other 

A.M.
P.M. 

Date and time of Accident or Violative 

ALCOHOLIC INFLUENCE 

REPORT FORM 

Caso No. ............. 
Accident No. ......... 
Summons No. .......... 

1. Name Address 

Lie. No, Sex Color Net. Wgt. Doe 

H. Sign of Illness or Injury 

Taking Medication (1f Any) 

Time Released 

Treatment 

Date and Time Entered Emergency Room 

Physician's Diagnosis 

111. Unusual Actions that brought officers attention to Accused (include ALL Actions and comments by accused in driving 
and after being stopped. Also include actions at barrack, in your car, or at jail.) 

IY. 

Date and Time First Observed 

Location and Direction of Travel 

Where Accused was Stopped 

Observation of Accused: to include; breath, color of face, clothes, attitude, any unusual actions, eyes, balance, 
walking and turning, speech 

.C 

rt. 

CO 

Form M 32, Rev. 3/74 Figure 9-2 210 
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After Accused was Stopped: Miranda Warning YES NO TIME


0R-15 Form Read YES NO TIME


Who and How Many Subjects with Accused - Include sobriety if known 

Vehicle - Advise If Stored and Where 

Evidence in Vehicle - Disposition (to Include Prop. Held H) 

Date and Time Arrived at Barrack Departed 

Chemical Test Personnel 

Date and Time Test Given Type Test Alcohol % 

V. Conclusions of Arresting Officer as to Sobriety 

Driving Ability of Accused 

VI. Trial Date Court Plea Verdict Fine S Cost 

Disposition 

Appeal Noted Court 

Verdict Fine & Cost Trial Date Plea 

Disposition 

(Appeal Section to be completed only after case is adjudicated at the final appeal level.) 

Arresting Off (car 
igna ure 

Witness 

Witness 

Reviewing Supervisor's Initials 

Make Original Only(To be retained at installation) 

lb 

0 

• 

0 

S


Figure 9-2 (cont`c.) 
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STATE. OF t1ARYLAND 

DEPARTI LENT 
CHEMICAL TEST REPORT 

NAME OF PERSON 
A. ^1. 

DATE. AND TIME OF ARREST P.M. 
A.H. 

DATE AND TIME. OF OFFENSE, IF DIFFERENT P.M. 
A.M. 

DATE AND TIME OF TEST P.M. 

TYPE OF TEST 

BL00D ALCOHOL LEVEL 

ARRESTING OFFICER(S) 

SIGNATURE	 DATE 

NOTE:	 DELIVER ORIGINAL TO DEFENDANT, ATTACK DItrLICATE TO ALCOHOLIC 
INFLUENCE REPORT FORM. 

Form 033, Revised 7-1-69 

Figure 9-4 
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BREATHALYZER OPERATIONAL CHECK LIST 

Name of subjec+---------------------- ------------------- Date----------------

Time (of test) -------------- Blood Alcohol 0.----_-% Ampul Control No.____________ 

Operator------------------------------- Witness ------------------------------

Instrument------------------------------------------------- No.---------------

V
1• q Observe subject for twenty minutes prior to testing to prevent oral intake of 

any material. 
PREPARATION 

2. q Throw SWITCH to "ON", wait until THERMOMETER shows 500 t 30 C.. 

3. q Gauge TEST AMPUL and insert in left-hand holder. 

4. q Gauge TEST AMPUL, open, insert BUBBLER and connect to outlet. 

PURGE 

5. q Turn to TAKE, flush out, turn to ANALYZE. 
6. q When RED empty signal appears, wait 11h minutes, turn on LIGHT, BALANCE. 
7. q Set BLOOD ALCOHOL POINTER on START line. 

ANALYSIS 

8. q Turn to TAKE, take breath sample, turn to ANALYZE, (record time). 

9. J When RED empty signal appears, wait 1'h minutes, turn on LIGHT BALANCE. 

Record answer. dispose of test ompul, TURN CONTROL KNOB to "OFF" 

Figure 9-5 

213 



OFFICER'S COPY 

OFFICER'S CERTIFICATION OF DRIVER'S REFUSAL TO SUBMIT TO CHEMICAL TEST 

(Alt provided by Section 6-205.1 of Article 66i of the Annotated Code of Maryland) 

I. 
Print Name 

eartify that I am a Law Enforcement Officer, and that on the 

day, of , 19_ , I detained in 

Time 
County or Baltimore City (Specify) 

Name 
First Name Middle Name Last Name 

Data of Birth___.-.-_._ 
Month Day Year 

Address 
Street Address 

City State County Zip Code 

Driver's License No. State 

Class of License Expiration Date 

Vehicle Tag No State . 

for the offense of operating or attempting to operate a motor vehicle under 
the influence of alcohol or operating or attempting to operate a motor vehicle 
while his or her ability was impaired by the consumption of alcohol, and prior 
to refusing to take a chemical test or tests of his or her blood, breath, or 
urine, for the purpose of determining the alcoholic content of his or her blood, 
I read to him or her the contents of the Advice of Rights for Chemical Test 
and advised him or her of the administrative penalties that may be imposed 
for refusal to take said test and, further, I had reasonable grounds which I 
have set forth below on this form, to believe that the person named herein had 
been operating or attempting to operate a motor vehicle upon the highways of 
this state, while under the influence of alcohol, or was operating or attempting 
to operate a motor vehicle upon the highways of this state, while his ability 
was impaired by consumption of alcohol. 

REASONABLE GROUNDS 

Refer Summons No. 
I certify, under penalty of law, pursuant to the provisions of Section 2-311(b) 
of Article 66x/2 of the Annotated Code of Maryland that the statements made 
herein are true and correct to the best of my knowledge and belief. 

Signature of Officer 

Title of Officer I.D. No 

Law Enforcement Agency Barracks Dist 

I have been read the Advice of Rights for Chemical Test set forth on the reverse 
side hereof and have been advised of administrative penalties that may be 
Imposed for refusal to take chemical test. 

Vehicle Operator Signaturo 
DR 15 (7-71) 

Figure 9-6 
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ADVICE OF RIGHTS FOR CHEMICAL TEST


(Pursuant to the provisions of Section 6-205.1(a) of Article 66Y2 of the 
Annotated Code of Maryland) 

The following advice of rights shall be read to all persons detained 
pursuant to the provisions of Section 6-205.1(a) of Article 6GV2 of the 
Annotated Code of Maryland. 

"I am a law enforcement officer and pursuant to law, I am hereby 
advising you that you have been detained for the offense of operating 
or attempting to operate a motor vehicle under the influence of 
alcohol or that you have been operating or attempting to operate a 
motor vehicle while your ability was impaired by the consumption 
of"alcohol. I am further advising you of your right to take a chemical 
test or tests of your blood, breath or urine, to determine the alcoholic 
content of your blood; and further, I am offering you such chemical 
-test to be administered by a person examined and certified as 
sufficiently equipped and trained to administer such tests by the 
Department of Maryland State Police and requesting that you take 
such a chemical test. You are reminded that, upon applying for your 
driver's license or renewal, you signed a statement consenting to such 
tests. I further advise you of the following: 

1. The results of such tests may be admissible and may be con
sidered with other competent evidence in determining your guilt or 
innocence in any prosecution relating to your operating or attempting 
to operate a motor vehicle while either under the influence of alcohol 
or while your ability was impaired due to the consumption of alcohol; 

2. That you have the right to refuse to take any such tests, and if 
you so refuse, no tests shall be given to you; 

3. That your refusal to take a test may result in the suspension of 
your driving license and operating privilege for a period not to exceed 
60 days; 

4. That you shall have the right to select the type of test to be 
administered; 

5. That after taking a chemical test, administered at the request of 
a law enforcement officer, you may have a physician of your choosing 
administer a chemical test in addition to the one administered at the 
direction of the police officer. 

Having been so advised, do you now desire to take a chemical test 
to determine the alcoholic content of your blood?" 

(OFFICER TO CHECK REPLY) q YES q NO 

If consent given, which test was administered? 

q BLOOD q BREATH q URINE 

Date Apprehended Time 

Date Test Administered _ Time 

Refer Summons No 

Figure 9-6 (cont'd.) 
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MASSACHUSETTS (BOSTON) 

Section I - Legislative Provisions 

§ 24. Reckless, Unauthorized or Operating under the Influence of 
Intoxicating Liquor or Narcotic Drugs; Fraud in Connection with License; 
Not Stopping after Collision; Prosecution for Second Offence; Penalties. 
(1) (a) Whoever, upon any way or in any place to which the public has a right 
of access, or upon any way or in any place to which members of the public 
have access as invitees or licensees, operates a motor vehicle while under the 
influence of intoxicating liquor or narcotic drugs, as defined in section one 
hundred and ninety-seven of chapter ninety-four, or under the influence of 
barbiturates, amphetimines, or other hypnotic or somnifacient drugs, or 
under the influence of the vapors of glue, carbon tetrachloride, acetone, 
ethylene, dichloride, toluene, chloroforr, xylene or any combination 
thereof, shall be punished by a fine of not less than thirty-five not more than 
one thousand dollars, or by imprisonment for not less than two weeks nor 
more than two years, or both. A court or magistrate, before imposing 
sentence upon a person found guilty of a violation of this paragraph shall 
ascertain by inquiry of the office of the registrar or of the board of 
probation, or of both of said offices, what records or other information said 
office has tending to show that said person has been convicted of a like 
offence by a court or magistrate of the commonwealth within a period of six 
years immediately preceding the commission of the offence with which he is 
charged. 

(b) A conviction of a violation of the preceding paragraph of this section 
shall be reported forthwith by a court or magistrate to the registrar, who shall 
revoke immediately the license or the right to operate of the person so 
convicted, and no appeal, motion for new trial or exceptions shall operate to 
stay the revocation of the license or right to operate. 

(c) The registrar, after having revoked the license or the right to operate of 
any person under the preceding paragraph of this section, shall not issue a 
new license or reinstate the right to operate. to such person, except in his 
discretion if the prosecution of such person has terminated in favor of the 
defendant, until five years after the date of revocation following a conviction 
of a violation of paragraph (a) hereof committed within six years after 
conviction of a violation of said paragraph, nor until one year after the date 
of revocation following a conviction of any violation of said paragraph other 
than one committed within six years as aforesaid; but notwithstanding the 
foregoing, no new license shall be issued or right to operate be reinstated by 
the registrar to any pcrson convicted of a violation of paragraph (a) of 

subdivision (1) of this section until ten years after the date of conviction in 
case the registrar determines upon investigation and after hearing that the 
action of the person so convicted in committing such offence caused an 
accident resulting in the death of another, nor at any time after a subsequent 
conviction of such an offence, whenever committed, in case the registrar 
determines in the manner aforesaid that the action of such person, in 
committing the offence of which he was so subsequently convicted, caused an 
accident resulting in the death of another. 

(d) For the purposes of subdivision (1) of this section, a person shall be 
deemed to have been convicted if he pleaded guilty or nolo contendere or was 
found or adjudged guilty by a court of competent jurisdiction, whether or 
not he was placed on probation without sentence or under a suspended 
sentence or the case was placed on file, anda license may be revoked under 

(6

217

0 



paragraph (b) hereof notwithstanding the pendency of a prosecution upon 
appeal or otherwise after such a conviction. Where there has been snore than 
one conviction in the same prosecution, the date of the first conviction shall 
be deemed to be the date of conviction under paragraph (c) hereof. 

(e) In any prosecution for a violation of paragraph (1) (a) of this section, 
evidence of the percentage, by weight, of alcohol in the defendant's blood at 
the time of the alleged offense, as shown by chemical test or analysis of his 
blood or as indicated by chemical test or analysis o ugh, shall be 
admissible an eeme re evan o e determination of t e ques ion of 
w e er sue defendant was at such time under the influence of intoxicating 
liquor; provided, however, that if such test or analysis was made by or at the 

,direction of a police officer, it was made with the consent of the defendant, 
the results thereof were made available to him upon his request, A-tgLd the 

was afforded a reasonable opportunity. at his request and at his 
expense, to have another such test or analysis made by a person or physician 
se 1ected by Ihim Evidence that the defendant failed or refused to consent to 
such test or analysis shall not be admissible against him in any civil or 
criminal proceeding, but shall be admissible in any action by the registrar 
under paragraph (f). Blood shall not be withdrawn from any such defendant 
for the purposes.of any such test or analysis except by a physician. If such 
evidence is thaLs -petcentage_mms five Qae nndredths or less, there all 
be a presumption that such defendant was not under the influence of 
intoxicating li uor nd_he_shalltlerasedrom custody_ ort^ -hut_the 
o! i ^ placelihim pnder arrest shall not be liable for false arrest if such 
police officer had reasonable grounds to believe that the person arrested had 
been operating a motor vehicle upon any such way or place while under the 
influence of intoxicatig liquor; if such evidence is that such percentage was 
more than five one- hundredths but less than'/ ( t one hundredths, there 
shall be no. presumption; and if such evidence is that such percentage was 

f0 -ftflem one hundredths or more, there shall be a presumption that such 
defendant was under the influence of intoxicating liquor. 

(f) Whoever operates a motor vehicle upon any way or in any place to 
which the public has right of access, or upon any way or in any place to 
which members of the public have access as invitees or licensees, shall be 
deemed to have consented to submit to a chemical test or analysis of his 
breath in the event that he is arrested for operating a motor vehicle while 
under the influence of intoxicating liquor. Such test shall be administered at 
the direction of a police officer, as defined in section one of chapter ninety C, 
having reasonable grounds to believe that the person arrested has been 
operating a motor vehicle upon any such way or place while under the 
influence of intoxicating liquor. If the person arrested refuses to submit to 
such test or analysis, none shall be made, but the police officer before whom 
such refusal was made shall immediately prepare a written reprot of such 
refusal. Each such report shall be made on a form approved by the registrar, 
and shall be sworn to under the penalties of perjury by the police officer 
before whom such refusal was made. Each such report shall set forth grounds 
for the officer's belief that the person arrested had been driving a motor 
vehicle on any such way or place while under the influence of intoxicating 
liquor, and shall state that such person had refused to submit to such 
chemical, test or analysis when requested by such police officer to do so. Each 
such report shall be endorsed by the police chief, as defined in section one of 
chapter ninety C, or by the person authorized by him and shall be sent 
forthwith to the registrar. Upon receipt of such report, the registrar shall 
suspend any license or permit to operate motor vehicles issued to such person 
.under this chapter or the right of such person to operate motor vehicles in the 
commonwealth under section ten for a period of;ninety days.j_ ICo E•^y^J . 
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(g) Any person whose license, permit or `right to operate has been 
suspended under paragraph (f) shall be entitled to a hearing before the 
registrar which shall be limited to the following issues: (1) did the police 
officer have reasonable grounds to believe that such person had been 
operating a motor vehicle while under the influence of intoxicating liquor 
upon any way or in any place to which the public has a right of access or 
upon any way or in any place to which members of the public have a right of 
access as invitees or licensees, (2) was such person placed under arrest, and (3) 
did such person refuse to submit to such test or analysis. If, after such 
hearing, the registrar finds on any one of the said issues in the negative, the 
registrar shall reinstate such license, permit or right to operate. 

(2) (a) Whoever upon any way or in any place to which the public has a 
right of access, or any place to which members of the public have access as 
invitees or licensees, operates a motor vehicle recklessly, or operates such a 
vehicle negligently so that the lives or safety of the public might be 
endangered, or upon a bet or wager or in a race, or whoever operates a motoi 
vehicle for the purpose of making a record and thereby violates any provision 
of section seventeen or any regulation under section eighteen, or whoever 
without stopping and making known his name, residence and the register 
number of his motor vehicle goes away after knowingly colliding with or 
otherwise causing injury to any other vehicle or property, or whoever loans or 
knowingly permits his license or learner's permit to operate motor vehicles to 
be used by any person, or whoever makes false statements in an application 
for such a license or falsely impersonates the person named in such an 
application or procures such false impersonation whether of himself or of 
another, or whoever knowingly makes any false statement in an application 
for registration of a motor vehicle shall be punished by a fine of not less than 
twenty dollars nor more than two hundred dollars or by imprisonment for 
not less than two weeks nor more than two years, or both; and whoever uses 
a motor vehicle without authority knowing that such use is unauthorized 
shall for the first offense, be punished by a fine of not less than fifty dollars 
nor more than five hundred dollars or by imprisonment for not less than 
thirty days nor more than two years, or both, and for a subsequent offense 
by imprisonment in the state prison for not more than five years or in a house 
of correction for not more than two and one half years, or by a fine of not 
more than one thousand dollars, or by both such fine and imprisonment; and 
whoever operates a motor vehicle upon any way or in any place to which 
members of the public have access as invitees or licensees, and without 
stopping and making known his name, residence and the register number of 
his motor vehicle, goes away after knowingly colliding with or otherwise 
causing injury to any person shall be punished by imprisonment for not less 
than two months nor more than two years. A summons may be issued instead 
of a warrant for arrest upon a complaint for a violation of any provision of 
this paragraph if in the judgment of the court or justice receiving the 
complaint there is reason to believe that the defendant will appear upon a 
summons. 

(b) A conviction of a violation of the preceding paragraph of this section 
shall be reported forthwith by the court or magistrate to the registrar, who 
may in any event, and shall unless the court or magistrate recommends 
otherwise, revoke immediately the license or right to operate of the pe ►'son so 
convicted, and no appeal, motion for new trial or exceptions shall operate to 
stay the revocation of the license or right to operate. If it appears by the 
records of the registrar that the person so convicted is the owner of a motor 
vehicle or has exclusive control of any motor vehicle as a manufacturer or 
dealer or otherwise, the registrar may revoke the certificate of registration of 
any or all motor vehicles so owned or exclusively controlled. 
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(c) The registrar, after having revoked the license or right to operate of any 
person under the preceding paragraph of this section, in his discretion may 
issue a new license or reinstate the right to operate to him, if the prosecution 
of such person in the superior court has terminated in favor of the defendant, 
or, after an investigation or upon hearing, may issue a new license or reinstate 
the right to operate to a person convicted in any court of the violation of any 
provision of paragraph (a) of subdivision (2) of this section; provided, that no 
new license or right to operate shall be issued by the registrar to any person 
convicted of going away without stopping and making known his name, 
residence and the register number of his motor vehicle after having, while 
operating such vehicle upon any way or in any place to which the public has a 
right of access, or any place to which members of the public have access as 
invitees or licensees, knowingly collided with or otherwise caused injury to 
any person, or to any person adjudged a delinquent child by reason thereof 
under the provisions of section fifty-eight B of chapter one hundred and-
nineteen, until one year after the date of his original conviction or 
adjudication if for a first offense or until two years after the date of any 
subsequent conviction or adjudication; or to any person convicted of using a 
motor vehicle knowing that such use is unauthorized, until two years after 
the date of his original conviction or adjudication if for a first offense or until 
three years after the date of any subsequent conviction or adjudication, or to 
any person convicted of violating any other provision of paragraph (a) of 
subdivision (2) of this section until sixty days after the date of his original 
conviction if for a first offense, or one year after the date of any subsequent 
conviction within a period of three years. But the registrar, after 
investigation, may at any time rescind the revocation of a license or right to 
operate revoked because of a conviction of operating a motor vehicle upon 
any way or in any place to which the public has a right of access, or any place 
to which members of the public have access as invitees or licensees, 
negligently so tha the lives or safety of the public might be endangered. 

(3) The prosecution of any person for the violation of any provision of 
this section, if a subsequent offence, shall not, unless the interests of justice 
require such disposition, be placed on file or otherwise disposed of except by 
trial, judgment and sentence according to the regular course of criminal 
proceedings; and such a prosecution shall be otherwise disposed of only on 
motion in writing stating specifically the reasons therefor and verified by 
affidavits if facts are relied upon. If the court or magistrate certifies in writing 
that he is satisfied that the reasons relied upon are sufficient and that the 
interests of justice require the allowance of the motion, the motion shall be 
allowed and the certificate shall be filed in the case. A copy of the motion 
and certificate shall be filed in the case. A copy of the motion and certificate 
shall lie sent by the court or magistrate forthwith to the registrar. 

§ SA. Person in Custody Charged with Operating under the Influence of 
Intoxicating Liquor; Right to have Immediate Medical Examination. - A 
person held in custody at a police station or other place of detention, charged 
with operating a motor vehicle while under the influence of intoxicating 
liquor, shall have the right, at his request and at his expense, to be examined 
immediately by a physician selected by him. The police official in charge of 
such station or place of detention shall inform him of said right immediately 
upon being booked, and shall afford him a reasonable opportunity to exercise 
it. Such person shall, immediately upon being booked, be given a copy of this 
section unless such a copy is posted in the police station or other place of 
detention in a conspicuous place to which such person has access. 
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§ 21. Arrest. - Any officer authorized to make arrests may' arrest 
without warrant and keep in custody for not more than twenty-four hours, 
unless Sunday intervenes, any person operating a motor vehicle on any way 
who does not have- in his possession a license to operate motor vehicles 
granted to him by the registrar, and who violates any statute, by-law, 
ordinance or regulation relating to the operation or control of motor vehicles 
and any officer authorized to make arrests, provided such officer is in 
uniform or conspicuously displaying his badge of office, may arrest without 
warrant any person, regardless of whether or not such person has in his 
possession a license to operate motor vehicles issued by the registrar, if such 
person upon any way or in any place to which the public has the right of 
access, or upon any way or in any place to which members of the public have 
access as invitees, operates a motor vehicle after his license or right to operate 
motor vehicles in this state has been suspended or revoked by the registrar, or 
whoever upon any way or place to which, thy public has the right of access, or 
upon any way or in any place to which members of the public have access as 
invitees, operates a motor vehicle while under the influence of intoxicating 
liquor or narcotic drugs, as defined in section one hundred and ninety-seven 
or chapter ninety-four, or under the influence of barbiturates, amphetamines, 
or other hypnotice or somnifacient drugs, or under the influence of the 
vapors of glue, carbon tetrachloride, acetone, ethylene, dichloride, toluene, 
chloroform, xylene or any combination thereof, or whoever uses a motor 
vehicle without authority knowing that such use is unauthorized or any 
person who, while operating or in charge of a motor vehicle, shall refuse, 
when requested by such police officer, to give his name and address or the 
name and address of the cwner of such motor vehicle, or who shall refuse on 
demand of such police officer, to produce his license to operate such vehicle 
or the certificate of registration for such vehicle for examination by such 
officer; or whoever operates a motor vehicle upon any way or in any place to 
which members of thy public have a right of access as invitees or licensees and 
without stopping and making known his name, residence and the register 
number of his motor vehicle goes away after knowingly colliding with or 
otherwise causing injury to any person; and at or before the expiration of said 
period of time such person shall be brought before a magistrate and 
proceeded against according to law. An investigator or examiner appointed 

under section twenty-nine, may arrest without warrant, keep in custody for a 
like period, bring before a magistrate and proceed against in like manner, any 
person operating a motor vehicle while under the influence of intoxicating 
liquor or narcotic drugs, as defined in sectin one hundred and ninety-seven of 
chapter ninety-four, or under the influence of barbiturates, amphetamines, or 

other hypnotic or somnifacient drugs, irrespective of his possession of such 
license. 

§ 22. Suspension or Revocation of Certificates of Registration, Licenses, 
Etc. - (a) The registrar may suspend or revoke without a hearing any 
certificate of registration or any license issued under this chapter whenever 
the holder thereof has committed a violation of the motor vehicle laws of a 
nature which would give the registrar reason to believe that continuing 
operation by such holder is and will be so seriously improper as to constitute 
an immediate threat to the public safety. Upon such suspension or 
revocation. the registrar shall forthwith send written notice thereof to the 
licensee or registrant. as the case may be. Such notice shall specify the time 
and place of the viokition. The registrar may order the license of such 
operator or the registration certificate and number plates to be delivered to. 
him; and neither the certificate of registration nor the license shall be reissued 
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unless. upon cxmaination or investigation, or after a hearing, the registrar. 
determines that the operator shall again be permitted to operate. Said 
operator shall be entitled to a hearing within thirty days of the suspension or 
revocation, and the registrar shall so advise l'im in his notice of suspension or 
revocation. The registrar, under the same conditions and for the same cause, 
may also suspend the right of any person to operate motor vehicles in the 
commonwealth under section ten until he shall have received a license from 
the registrar or until his right to operate has been restored by the registrar. 

(b) The registrar may, after due hearing, suspend or revoke any certificate 
of registration or any license issued under this chapter, when he has reason to 
believe the holder thereof is an incompetent person to operate motor 
vehicles, or is operating a motor vehicle improperly. At least fourteen days 
prior to any such suspension or revocation, the registrar shall notify the 
operator in writing of his intention to suspend or revoke his license as of a 
specified date. Said notice shall specify the reasons for the intended 
suspension or revocation and shall inform the operator of his right to request 
in writing a hearing within seven days of his receipt of such notice on the 
question of whether there is just cause for such suspension or revocation. If 
he so requests, the registrar shall grant him a hearing, shall notify him of the 
date of such hearing and he shall not suspend or revoke the license or 
registration prior to the completion of the hearing. If, after such hearing, the 
registrar determines that there is just cause for suspension or revocation, he 
may suspend or revoke the license but, except as provided by law, or except 
when he finds that the operator is physically or mentally incapable of 
operating a motor vehicle, no suspension under this subsection shall be for a 
period in excess of thirty days. Failure on the part of the operator to request 
a hearing as aforesaid shall constitute a waiver of his right to a hearing and the 
registrar may thereafter suspend or revoke the license or certificate on the 
date originally specified. 

(c) If the registrar shall receive official notice that any resident has been 
convicted in another state or country of operating under the influence of 
narcotic drugs and has had his right to operate in such state or country 
suspended, the registrar shall forthwith suspend his license, if any, or his right 
to operate in this commonwealth, and any reinstatement or renewal of such 
license or reinstatement of such right to operate shall be subject to the 
provisions of section twenty-four as if the operator had been convicted of 
operating under the influence of narcotic drugs in this commonwealth. 

(d) Notice to any person whose license or registration certificate or right 
to operate is suspended or revoked under this section or notice to any person 
of intention to revoke or suspend his license or registration certificate under 
this section shall be in writing, shall be mailed by the registrar or any person 
authorized by him to the last address as appearing on the registrar's records or 
to his last and usual place of abode and a certificate of the registrar that such 
notice has been mailed in accordance with this section shall be deemed prima 
facie evidence and shall be admissible in any court of the commonwealth as 
to the facts contained therein. 

If during the period of any such suspension or revocation and prior to its 
termination by the registrar a new or duplicate learner's permit, license or 
certificate of registration, or any renewal thereof, is issued, such learner's 
permit, license or certificate of registration shall be void and of no effect. 

*From Legislation, Rules and Regulations Relatinq 

to Motor Vehicles, January 1971. 
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Section 2 - Physical Coordination Tests 

Physical coordination tests are not used by Boston law enforcement 

personnel in effecting an arrest for operating a motor vehicle under the 

influence of an intoxicant. 

Conclusions: The Boston Police Department and the Massachusetts Registry 

of Motor Vehicles participate in the Boston Alcohol Safety Action 

Project. 

Performance tests (i.e., balance, walking, turning, finger-to-nose, 

etc.) are not given unless the arrested person has been advised of his 

right to refuse such test. It has been the experience of these law 

enforcement officers that the majority of arrested persons refuse 

to take any performance test. It has become general unwritten policy 

throughout both participating law enforcement agencies that performance 

tests are not required in effecting an arrest of Operating Under the 

Influence. 

The Alcoholic Influence Report Form (Fig. 10-2) is completed for 

every OUI violation; the form contains a section entitled Performance 

Tests listing balance, walking, turning, finger-to-nose, and coins. 

Arresting officers complete this section of the report utilizing sub

jective observations rather than recording the results of a formal 

psychomotor test. 

It is the opinion of the Commonwealth that no statement should be 

made by a person, voluntarily or involunatrily, which may be used 

against him if such a statement were elicited by questioning of the 

person while he was in custody or otherwise deprived of his freedom 

of action in any significant way, unless the person has been given the 

advisement required by Miranda vs. Arizona (384 U.S. 436), and such 

person has intelligently waived these rights. The implications of this 

section are extended to officer/driver interviews of suspected OUIo 
offenders 

Recommendations: None. 
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Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is neither conducted nor provided for by 

state statute within the Commonwealth of Massachusetts. 

Conclusions: None. 

Recommendations: None. 

Section 4 - Evidentiary Sobriety Testing 

Evidentiary sobriety testing is conducted by both law enforcement agencies 

participating in the Boston Alcoholic Safety Action Program. The evidentiary 

sobriety testing program is limited to breath analysis only, unless the suspect 

specifically requests (at his own expense) either a blood test or urine test. 

The Boston Police Department has four Breathalyzer units - two of the 

Model 900 series and two of the model 900A series. 

Tests are administered by state-certified breath examiners who have 

completed the State Police Breathalyzer Course. According to an official of 

the ASAP staff "the Commonwealth does not have state requirements for 

Breathalyzer operation... [the] big drawback was the possible requirement of 

refresher training and the possibility that a machine would have to be 

designed by the manufacturer's brand name." Training for certification is 

limited to familiarization with the testing instrument procedures. 

The evidentiary breath test is administered at the Boston Police 

headquarters booking section and is given to the defendant upon his arrival 

at the booking facility. 

The offender is not given a copy of the test results. The suspect is 

advised verbally of the results and given access to the records should he 

forget the results. 

The Commonwealth of Massachusetts does have an Implied Consent law. 

Chapter 90, Section 24F states that "whoever operates a motor vehicle U00n 

any way or in any place to which the public has a right of access as i,vitk-(-s 

or licensees, shall be deemed to have consented to submit to a chemical 

test or analysis of his breath in the event that he is arrested for operau :;J 

a motor vehicle while under the influence of intoxicating liquor." 
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Offenders are advised of the Implied Consent law immediately prior to 

the taking of the evidentiary breath test. The offender is also advised 

at this time of his Constitutional rights, per Exhibit 10a. 

In the event of a refusal to submit to the evidentiary test, officers 

complete the Report of Refusal To Submit To Chemical Test (Fig. 10-3). This 

form is then forwarded to the Massachusetts Registry of Motor Vehicles. 

Neither blood nor urine analysis, for evidentiary BAC testing, is 

conducted at this site. 

Currently, 18 sworn uniformed officers of the Boston Police Department 

are certified to administer evidentiary breath testing and were so qualified 

prior to the implementation of the Boston ASAP. No officers of the Registry 

of Motor Vehicles are certified to administer evidentiary breath testing. 

During the evidentiary breath test the test operator completes the 

Breathalyzer Operator Report (Fig. 10-4). The operator records information 

concerning the eivdentiary test, including the name of the arresting officer, 

the Breathalyzer operator, witnesses, and the name of the suspect taking the 

test. 

The Breathalyzer operator also completes the Breathalyzer Operational 

Checklist (Fig. 10-5) which includes the operator's name, the instrument 

number and subject's name, in addition to the nine steps of the checklist. 

The Test Record (Fig. 10-6) is also completed during breath analysis. This 

form records the offender's actual blood-alcohol concentration level. 

As of June 23, 1972, the presumptive level for intoxication was lowered 

from .15% to .10% BAC. In instances where the suspect registers .06% to 

.09% BAC, the subject may be charged with OUI provided other competent 

evidence indicating impairment is present. 

According to Captain Hogan of the Boston Police Department, in cases 

involving a BAC of .05% or less, the following procedure is followed: 

In this instance, no release form is needed. You [officers] 
are complying with the statute, Chapter 90, Section 24, which 
reads 'if such evidence is that such percentage was five one 
hundredth or less, there shall be a presumption that the 
defendant was not under the influence of intoxicating liquor 
and he shall be released from custody forthwith.' The officer 
who placed him under arrest shall not be liable for false 
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arrest, if such officer had reasonable ground to believe 
that the person arrested had been operating a motor vehicle 
upon any way or place while under the influence of intoxicat
ing liquor. In your good judgment, if you feel that the 
person is too incapacitated to be released you may hold him 
in protective custody. You may arrest if you have probable 
cause to believe that the person operated a motor vehicle 
under the influence. 

Conclusions: This investigator was repeatedly advised, by subjects 

interviewed that the Commonwealth of Massachusetts was not a state of 

"records." Little documentation was available from sources interviewed. 

The problem of documentation was confounded due to the civil disorder 

existing within Boston during the site visit; on-site observation of the 

sobriety testing configuration was extremely limited. 

Law enforcement officers of the Boston Police Department and 

Inspectors Registry of Motor Vehicles are not provided classroom in

structions in the use of the evidentiary breath testing equipment. 

Reports relative to the evidentiary test procedures are not required 

of the arresting officer; other documentary means to record or cor

roborate the testing procedures do not exist at this site. 

Coroners and medical examiners regularly obtain blood samples for 

anlaysis of all vehicular-related deaths. The regularity with which 

blood samples are required to be taken is not specified. The regularity 

with which samples are taken could not be documented during this site 

visit. 

The results of quantitative alcohol tests on all drinking drivers 

are tabulated' in a Breathalyzer log maintained by the Boston Police 

Department. Statistical analysis of these results is not conducted. 

In overview, the general attitude prevailing at this site was best 

stated by the Enforcement Coordinator, "[We are] trying to help people 

who have been drinking; so what if a few of them do get away, you k.►^n^

because of judge leniency or a good defense attorney, you couldn't 

possibly take everybody into the system, anyhow; you made the effort 

through enforcement." 
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ecommendations: Officials of the Boston Alcohol Safety Action Project 

hould review in detail the sobriety testing configuration of other 

lcohol safety action programs throughout the United States. (Particular 

ttention should be drawn to those ASAP's enjoying a favorable relation

hip with professional law enforcement labor organizations.) Upon 

onclusion of this review, officials of the Boston ASAP should seek 

he assistance of the Department of Transportation/National Highway 

Traffic Safety Administration in completely reorganizing their enforce

ment component countermeasures to be more responsive to the needs of 

he community and to more aggressively support the objectives of the 

ther ASAP countermeasure programs. 

227




(Ch ck) (Check) Police Dept.

q Driver (J Accident ALCOHOLIC 
Arrest No. 

q Pedesuion q Violation


q Pa:sengtr q Other 
INPLUZNCE Accident No.


Dot. s.d tin.. of R2?v►T t=C :M Arr.sting Officer .-^


Acdd.nt N 1':elus:aw


I Police Dept. Booked at Oat• and I .... In csstodr_ 

.am* Address 

Age Se Rote Approx. Wt Operator Ut. No. State. 

oasERvAr1O,;s: 
CLOTHES Describe: Hot or Cop


IType :r

locket or Coal

Color) 
Shirt or Dress 

Pants or Skirl 

Condition: q Disorderly q Disarranged q Soiled q Mussed q Orderly 

(Describe) 

BREATH Oder of Alcoholic Beverage: q strong q moderate q faint q none


ATTITUDE q Excited 0 Hilarious q Talkative q Carefree q 5leepy q Profanity


q Combofive q Indifferent q lnsu:ling q Cocky q Coopesolive q Pc.:ile


UNUSUAL ACTIONS L1 fi?Cwurhing q3.tching q Vomiting q fighting q Crying q toughing


SPEECH q Not Under:tondoble q Mumbled q Slurr.d q Mush Mouthed q Confesed

q Thick Tongued q Stuttered q Accent q Fair q Good 

Indicate other unusual octi one or statements, including when first observed: 

Signs or complain)-of illness or injury; 

.RFOiMANc TESTS: (Note--See depisrt,rental instructions for conducting these tests)


Check Squares If Not Made Chrc c,a;:?ru riale square before word describ;ig coaeIiiion observed


q BALANCE q Failing q Needed Support q Wobbling q S.-ling q Unsure 11 Sure 

q LYALVItNG' q Falling q Staggering q Stumbling q Swaying q Unsure CI Sure 

q TURNING q Falling,' q Staggering q Hesitant q Swaying C1 Unsure [I Sure


Right: (-i Completely Missed q Hesitant 11 Sure

q FI^IG^R-TO-AIOSE 

teft: [I Gompter.ey M:ss.d q Hesitant q Sure 

q GOI 4S q Unable q Funblin? q Slow q Sure Ll 

(Balance during coin fast,.-.--- -_-_^ ------,--------.-._-^_ .. _6 

Ability to understand instructions: 0 Poor q Fair q Good Tests perlorrned: nat. Ti-.. t 
--a 

035ERVER'S OPINION: 

Effects of alcohol: q c.lrem. q obvious q slight q none Ability to drive: f1 c: rt 

Indicate briefly what first led you to suspect alcoholic influence: 

-I. 

Observed by:Assignment:


Witnessed by: _ - Dole


f ' M!CA!. TEST DATA: 

Analysis result:

Specimen: q Blood L) Breath q Saliva q Urins q None 

q Pclvsed f Unable If Crca}b, what i+alr:..- art?


If refused, 

Figure 10-2 
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CONC4OnVJ' .LTIi MA SA(:1IU:i: : 
R?:PORT OF i*O.FW1 A1, TOSO MIT TO c}fF;^^(' ?T ST 

TO: The Registrar of Mptor Vehicles FROM: 
100 Nashua 5,,reet Ii:%'':e o.' T'c:^.ice Unit 
Boston, Massachusetts 02114 

(Addi so) 
RE: 

Operator's Name) (Vehicle Corner 

ress] (Address 

(iv) State City State 

(Date of Birth) Exp.Date of Lie. Reg. No. (State 

(License Number-Indicate Issuing State) Exp. Date of Registration 

Was the operator arrested on a charge of operating a motor vehicle while under the influence 
of intoxicating liquor upon a way or in a place to which the public has a right of access as 
invitees or licensees in violation of Section 24 of Chapter 90 of the General Lairs? 

YES NO 

Date of Arrest Location 

Name of Arresting Police Officer 

State reasonable grounds as follows to believe that the said operator committed said viola
tion: 

(1) State operator's driving behavior and details of pursuit (if any) and apprehension: 

(2) State symptons of intoxication: 

The said operator was offered a chemical test or analysis of his breath, but that said oper

ator refused to submit to said test or analysis, after having been informed that his license

or permit to operate motor vehicles or right to operate motor vehicles in the Commonwealth

would be suspended for a period of ninety days for said refusal, in the presence of the

undersigned and a third person witnessing such refusal.


At (Place, Date and Time of Resale 

Commonwealth of Massachusetts 

SS. 
(County) Signed under the penalties of perjury this 

day of 19 
Signature and title of police officer 
(before whom such refusal was made) 

Police Chief' or authorized person Signature of third person witnessing refusal 

MP-SUS 36 (rev.2) 

Figure 10-3 
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CITY OF BOSTON . 

POLICE DEPARTMENT 
IDENTIFICATION SECTION 

BREATHALYZER OPERATOR REPORT 
DATE 

SUBJECT O.O.B. 

ADDRESS 

ARRESTING OFFICER DISTRICT 

BOOKING NUMBER 

OPERATIONAL CHECK LIST 

UNIT SERIAL NUMBER 
T^ 

AMPOULE CONTROL NO. 

SECTION ONE PREPARATION 

TURN SWITCH TO ION', WAIT UNTIL THERMOMETER SHOWS 45-50° C 

GUAGE, OPEN TEST AMPOULE, INSERT BUBBLER, CONNECT TO 

OUTLET: 

SECTION TWO PURGE 

TURN TO TAKE, FLUSH TURN TO ANALYZE. 

WHEN RED APPEARS, WAIT 1-* MINUTESt TURN ON LIGHT, 

BALANCE. 

SECTION THREE ANALYSIS 

SET SCALE POINTER TO.START LINE. 

TURN TO TAKE, TAKE BREATH SAMPLE, TURN TO ANALYZE, 

WHEN RED APPEARS, WAIT 1-1g MINUTES, TURN ON LIGHTS 

BALANCE, RECORD ANSWER. 

BLOOD ALCOHOL 96 TIME TEST GIVEN 

BREATHALYZER OPERATOR 

WITNESSES 

SIMULATOR CHECK 

DATE TIME CHECK WAS MADE 

TEMPERATURE SIMULATOR RESULT 

-PERATOR 

Figure 10-4 
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BREATHALYZER OPERATIONAL CHECK LIST 

Nsw of s.►ISCt-----------------------------------------' 

Tiaw 1.1 last)-------------- Vase! Alcshst 0.__._._% A..pst Csstrsl Ne.___-__-^.^ 

Operator---- _ Wits•ss------------ «----------- r.._. 

Mstrewssf----------------------- . ........................ He...__-._.-.._-_.


V 
1. Observe subject for twenty minutes prior to testing to prevent oral Intake of 

any material. 
PREPARATION 

$, q Throw SWITCH to "ON", wait until THERMOMETER shows 500 + 30 C.

8. q Gauge TEST AMPUL and insert in left-hand holder.


4. q Gauge TEST A.%IPUL. open, insert BUBBLER and connect to outlet.


PURGE


6. q Turn to TAKE, flush out, turn to ANALYZE.

6, q When REDempty signal appears, wait 1 'h minutes, turn on LIGHT, BALANCE.


7. q Set BLOOD ALCOHOL POINTER on START line.


ANALYSIS 

8. qTurn to TAKE, take breath sample, turn to ANALYZE, (record time). 

9. 0 When RED empty signal appears, wait 1'/s minutes, turn on LIGHT BALANCE. 

Record answer. dispose of test ompul, TURN CONTROL KNOB to "OFF" 

Figure 10-5 
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Figure 10-6
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MINNESOTA (HENNEPIN COUNTY) 

Section 1 - Legislative Provisions 

169.121 INTOXICATION; PRELIMINARY SCREENING TEST. 
Subdivision 1. It shall be a misdemeanor for any of the following per
sons to drive, operate or be in actual physical control of any vehicle 
within this state: 

(a) A person who Is under the Influence of an alcoholic beverage 
or narcotic drug; 

(b) A person who Is an habitual user of narcotic drugs; 

(c) A person who Is under the Influence of a combination of any 
two or more of the elements named In subsections (a) and (b) hereof. 

.' (d) A person whose blood contains 0.10 percent or more by weight 
of alcohol. 

When a police officer has reason to believe from the manner In which 
a driver is driving, operating, or actually controlling, or has driven, 
operated, or actually controlled, a vehicle that such driver may be vio
lating this subdivision he may require the driver to provide a sample of 
his breath for an immediate preliminary screening test or analysis before 
an arrest is made, using a device approved by the commissioner for this 
purpose. The results of such a preliminary screening test or analysis 
shall be used only for the purpose of guiding the officer in deciding 
whether an arrest should be made, and shall not be used as evidence In 
any court action. 

The driver of any motor vehicle shall furnish such a sample of his 
breath when required to do so. The provisions of Minnesota Statutes, 
Section 169.123, shall apply to any driver who refuses to furnish a sample 
of his breath; provided that the license or permit of a driver shall not 
be revoked pursuant to Minnesota Statutes, Section 169.123, Subdivision 
4, for refusal to provide a sample of his breath for preliminary screening 
purposes, If he submits to a blood, breath or urine test to determine the 
alcoholic content of his blood pursuant to Minnesota Statutes, Section 
169.123, Subdivision 2. Another test may be required of the driver follow. 
ing the screening test pursuant to the provisions of this chapter, which 
shall be admissible evidence in accordance therewith. 

Nothing In this subdivision authorizing such preliminary screening 
test or analysis shall be construed as changing, limiting, or otherwise 
modifying the procedures, safeguards, and other provisions of sections 
169.121 to 169.123 or ordinances in conformity therewith. 

. The provisions of this subdivision apply, but are not limited In appll. 
cation, to any person who drives, operates. or who is in actual physical 
control of any vehicle in the manner prohibited by this subdivision upon 
the ice of any lake, stream, or river, including but not limited to the Ice 
of any boundary water. 

Subd. 2. Upon the trial of any prosecution arising out of acts alleged 
to have been committed by any person arrested for driving, operating, 
or in actual physical control of a motor vehicle in violation of subpara
graphs a, c, or d of section 1 hereof, the court may admit evidence of the 
amount of alcohol in the person's blood, breath, or urine as shown by a 
medical or chemical analysis thereof; if said test is taken voluntarily 
or pursuant to section 169.123. 

For the purposes of this subdivision: 

(a) evidence that there was at the time 0.05 percent or less by 
weight of alcohol in the person's blood is prima facie evidence that such 
person was not under the influence of an alcoholic beverage; 

(b) evidence that there was at the time more than 0.05 percent and 
less than 0.10 percent by weight of alcohol In the person's blood Is rele
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vant evidence but It Is not to be given prima facie effect In Indicating 
whether or not the person was under the influence of an alcoholic bev
erage. 

The foregoing provisions shall not be construed as limiting the in
troduction of any other competent evidence bearing upon the question 
whether or not such person was under the Influence of an alcoholic bev
erage. 

For the purposes of this section, an "alcoholic beverage" means any 
liquid containing more than one-half of one percent of alcohol by volume. 

For the purposes of this section "percent by weight of alcohol" shall

be defined as the number of grams of alcohol per 100 milliliters of blood.


Subd. 3. Every person who L4 convicted of a violation of this section 
shall be punished by Imprisonment of not less than ten days nor more 
than 90 days, or by a fine of not less than $10 nor more than $100, and 
his driver's license shall be revoked for not less than 30 days, except 
that every person who is convicted of a violation of this section, when 
such violation is found to be the proximate cause of grievous bodily In
jury or death to another person, shall be punished by imprisonment 
for not less than 60 days nor more than 90 days, and his driver's license 
shall be revoked for not less than 90 days. 

Subd. 4. Every person who Is convicted of a violation of this sec
tion within three years of any previous conviction under this section 
shall be punished by Imprisonment for not less than ten days nor more 
than 90 days, and his driver's license shall be revoked for not less than 
90 days 

Subd. 5. Whenever a person Is charged with a violation of this seo
tion within three years of a previous conviction hereunder, and he shall 
forfeit his bail, it shall be the duty of the prosecuting officer to imme
diately apply to the court for a bench warrant, and thereupon the court 
shall forthwith Issue a warrant for the arrest of the accused. 

Subd. 6. The court may stay Imposition or execution of any sentence 
authorized by subdivision 3 or 4 of this section of Minnesota Statutes 
upon a medical recommendation and on the condition that the convicted 
person submit to medical treatment in a suitable public or private in
stitution. A stay of imposition or execution shall be in the manner pro. 
vided In Minnesota Statutes, Section 609.135. The court shall report to 
the commissioner of public safety any stay of execution of sentence 
granted under the provisions of this section.. 

169.123 CHEMICAL TESTS FOR INTOXICATION. Subdivision 1. 
Peace officer defined. For purposes of Laws 1961, Chapter 454, the term 
peace officer means a state highway patrol officer or full time police offi
cer of any municipality, including towns having village powers under 
Minnesota Statutes, Section 368.01, or county having satisfactorily com
pleted a prescribed course of instruction in a school for instruction of 
persons In law enforcement conducted by the University of Minnesota 
or a similar course considered equivalent by the commissioner of public 
safety. 

Subd. 2. Implied consent; conditions; election as to type of test. 
Any person who drives or operates a motor vehicle upon the public high
ways of this state shall be deemed to have given consent subject to the 
provisions of Laws 1961, Chapter 454, to a chemical test of his blood, 
breath, or urine for the purpose of determining the alcoholic content of 
his blood. The test shall be administered at the direction of a peace offi
cer. The test may be administered when the officer has reasonable and 
probable grounds to believe that a person was driving or operating a 
motor vehicle while said person was under the influence of an alcoholic 
beverage, and one of the following conditions exist: (1) the said person 
has been lawfully placed under arrest for alleged commission of the said 
described offense in violation of Minnesota Statutes, Section 169.121, or 
an ordinance in conformity therewith; or. (2) the person has been in
volved in a motor vehicle collision resulting in property damage, per
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sonal Injury, or death. The test may also be administered when the 
officer has reason to believe that a person was driving or operating a 
motor vehicle in violation of Minnesota Statutes, Section 169.121 or an 
ordinance in conformity therewith and the person has either refused to 
take the preliminary screening test provided for by Minnesota Statutes, 
Section 161.121, St bdivision 1, or such preliminary screening test was 
administered and recorded a blood alcohol level of .10 percent or more 
by weight of alcohol. Any person may decline to take a direct blood test 
and elect to take either a breath. or urine test, whichever is available, in 
lieu thereof, and either a breath or urine test shall be made available 
to the arrested person who makes such an election. No action shall be 
taken against the person for declining to take a direct blood test unless 
either a breath, or urine test was available. At the time the peace officer 
requests such chemical test specimen, he shall inform the arrested per.. 
son that his right to drive may be revoked or denied if he refuses to 
permit the test and that he has the right to have additional tests made 
by a person of his own choosing. 

Subd. 3. Manner of malting test; additional testa. Only a physi
lan, or a medical technician, or registered nurse acting at the request 

of a peace officer may withdraw blood for the purpose of determining 
the alcoholic content therein. This limitation shall not apply to the tak
ing of a breath or urine specimen. The person tested shall have the 
right to a physician, or a medical technician, or registered nurse of 
his own choosing administer a chemical test or tests in addition to any 
administered at the direction of a peace oftlcer; provided, that the addi
tional test specimen on behalf of said person be obtained at the place 
where such person is in custody and at no expense to the state. Said 
person shall have the right to immediately communicate with his attor. 
ney, doctor or any other person in order to secure a physician, medical 
technician or registered nurse, for the purpose of administering such 
additional test or tests; but this shall In no way delay the administering 
of the test at the direction of the peace officer. The failure or inability 
to obtain an additional test or tests by a person shall not preclude the 
admission in evidence of the test taken at the direction of a peace officer 
unless the additional test was prevented or denied by the peace officer. 
Upon the request of the person who is tested, full Information concern 
ing the test or tests taken at the direction of the peace officer shall be 
made available to him. The physician, medical technician or registered 
nurse drawing blood at the request of a peace officer for the purpose of 
determining alcoholic content shall in no manner be liable in any civil 
or criminal action except for negligence In drawing blood. The person 
administering sucl. test at the request and direction of such peace officer 
shall be fully trained In the administration and Interpretation of such 
tests pursuant to standards promulgated by rule by the commissioner 
of public safety. 

Subd. 4. Refusal to permit test; revocation of license. If a person 
under arrest refuses to permit chemical testing, none shall be given, 
but the commissioner of public safety, upon the receipt of a certificate of 
the peace officer that he had reasonable and probable grounds to believe 
the arrested person had been driving or operating a motor vehicle upon 
the public highways while under the influence of an alcoholic beverage, 
and that the person had refused to permit the test, shall revoke his 
lir,,'nsc or permit to drive and any nonresident operating privilege for 
a period of six months. If the person is a resident without a license or 
permit to operate a motor vehicle in this state, the commissioner of 
public safety shall deny to the person the issuance of a license or permit 
far a period of six months after the date of the alleged violation, subject 
to review as hereinafter provided. 

Subd. S. Notice of revocation or determination to deny; request for 
hearing. No revocation under subdivision 4 shall be made until the 
commissioner of public safety notifies the person by certified or regis
tered mail of the intention to revoke and allows said person a 20 day 
period after the date of receiving said notice to request of the commis
sioner, in writing, a hearing as herein provided. If no request is filed 
within the 20 day period the commissioner of public safety may then 
issue an order of revocation. However if a request for hearing is filed, 
no revocation hereunder shall be made until final judicial determination 
resulting In an adverse decision to said person. 
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Subd. G. Hearing. The hearing shall be before a municipal judge, 
or probate judge If no municipal judge is available, learned In the law, 
in the county where the arrest occurred, unless there is agreement that 
the hearing may be held in some other county. The hearing shall be re
corded and proceed as In a criminal matter, without the right of trial by 
jury, and its scope shall cover the issues of whether the peace officer 
had reasonable and probable grounds to believe the person was driving 
or operating a motor vehicle while under the Influence of an alcoholic 
beverage; whether the person was lawfully placed under arrest; whether 
he refused to permit the test, and If he refused whether he had reasona
ble grounds for refusing to permit the test; and whether at the time of 
request for the test the peace officer informed the said person that his 
right to drive might be revoked or denied If he refused to permit the 
test and of his right to have additional tests made by a person of his own 
choosing. The municipal court shall order either that the revocation or 
denial be rescinded or sustained and refer such order to the commis
sioner of public safety for his further action. 

Subd. 7. Review by district court. If the revocation or denial is sus
tained, the person whose license or permit to drive, or nonresident op
erating privilege has been revoked or denied, may within 20 days after 
notice of the determination by the commissioner of public safety file a 
petition for a hearing of the matter in the district court in the county 
where the hearing pursuant to subdivision 6 was held unless there is 
agreement that the hearing may be held, in some other county. The 
petition shall be filed with the clerk of the said court together with 
proof of service of a copy thereof on the commissioner of public safety. 
It shall be the duty of the court to set the matter for hearing on a day 
certain with reasonable notice thereof to the parties. The matter shall 
be heard de novo with a right of trial by jury. 

Subd. 8. Notice of action to other states. When it has been finally 
determined that a nonresident's privilege to operate a motor vehicle in 
this state has been revoked or denied, the commissioner of public safety 
shall give information in writing of the action taken to the official in 
charge of traffic control or public safety of the state of the person's resi
dence and of any state in which he has a license. 

168.08 ACCIDENTS. Subdivision 1. Driver to stop. The driver 
of any vehicle Involved In an accident resulting in Injury to or death of 
any person shall immediately stop the vehicle at the scene of the acci• 
dent, or as close thereto as possible, but shall then return to and in 
every event, shall remain at, the scene of the accident until he has ful
filled the requirements of this chapter as to the giving of information. 
The stop shall be made without unnecessarily obstructing traffic. 

Subd. 2. Driver to stop. The driver of any vehicle Involved in an 
accident to a vehicle which Is driven or attended by any person shall 
immediately stop such vehicle at the scene of such accident, or as close 
thereto as possible, but shall forthwith return to, and In every event 
shall remain at, the scene of the accident until he has fulfilled the re
quirements of this chapter as to the giving of information. Every such 
stop shall be made without obstructing traffic more than Is necessary. 

Subd. 3. Driver to give Information. The driver of any vehicle in
volved In an accident resulting In Injury to or death of any person, or 
damage to any vehicle which is driven or attended by any person, shall 
stop and give his name, address, and the registration number of the 
vehicle he Is driving, and shall, upon request and If available, exhibit his 
driver's or chauffeur's license to the person struck or the driver or 
occupant of or person attending any vehicle collided with, and shall 
render reasonable assistance to any person injured In such accident. 

Subd. 4. CoWsion with unattended vehicle. The driver of any ve
hicle which collides with and damages any vehicle which Is unattended 
shall immediately stop and either locate and notify the driver or owner 
of the vehicle of the name and address of the driver and owner of the 
vehicle striking the unattended vehicle, shall report the same to a police 
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officer, or shall leave in a conspicuous place In the vehicle struck a 
written notice giving the name and address of the driver and of the 
owner of the vehicle doing the striking. 

Subd. 5. Notify owner of damaged property. The driver of any 
vehicle involved In an accident resulting only in damage to fixtures le. 
gally upon or adjacent to a highway shall take reasonable steps to locate 
and notify the owner or person in charge of such property of such fact 
and of his name and address and of the registration number of the 
vehicle he is driving and shall, upon request and 11 available, exhibit 
his driver's or chauffeur's license, and make report of such accident 
when and as required by the provisions of this chapter. 

Subd. 6. Notify pollee of personal injury. The driver of a vehicle 
Involved in an accident resulting in Injury to or death of any person 
shall, after compliance with the provisions of this section, by the quick
est means of communication, give notice of such accident to the local 
police department, if the accident occurs within a municipality, or to a 
state highway patrol officer If the accident occurs on a trunk highway, 
or to the office of the sheriff of the county. 

Subd. T. Accident report to conunissioner. The driver of a vehicle 
Involved In an accident resulting in Injury to or death of any person or 
total property damage to an apparent extent of $100 or more, shall 
promptly forward a written report of the accident to the commissioner 
of public safety. If, in the opinion of the commissioner of public safety, 
the original report of any driver of a vehicle involved in an accident of 
which- report must be made as provided in this section is insufficient he 
may require the driver to file supplementary reports. 

Subd. & Officers to report accident to the commissioner. Every 
'law enforcement officer who, in the regular course of duty, investigates 
a motor vehicle accident of which report must be made as required in 
this section, either at the time of and at the scene of the accident or 
thereafter by interviewing participants or witnesses, shall, within 24 
hours after completing such investigation, forward a written report 
of such accident to the commissioner of public safety. 

Subd. 9. Accident report forms. The department of public safety 
shall prepare, and upon request supply to police departments, coroners, 
sheriffs, garages and other suitable agencies or individuals, forms for 
accident reports required hereunder, appropriate with respect to the 
persons required to make such reports and the purposes to be served. 
The written reports to be made by persons involved in accidents and by 
investigating officers shall call for sufficiently detailed information to 
disclose with reference to a traffic accident the causes, conditions then 
existing, and the persons and vehicles involved. 

Subd. 10. Use of form required. Every accident report required 
to be made In writing shall be made on the appropriate form approved 
by the department of public safety and contain all of the information 
required therein unless not available. 

Subd IL Coroner to report death. Every coroner or other official 
performing like functions shall report in writing to the department of 
public safety the death of any person within his jurisdiction as the result 
of an accident involving a motor vehicle and the circumstances of such 
accident. Such report shall be made within five days after such death. 

In the case of drivers killed in motor vehicle accidents and of the 
death of pedestrians 16 years of age or older, who die within four hours 
after accident, the coroner or other official performing like functions 
shall examine the body and make such tests as are necessary to deter
mine the presence and percentage concentration of alcohol, and drugs if 
feasible, in the blood of the victim. This information shall be included 
In each report submitted pursuant to the provisions of this subdivision 
and shall be tabulated on a monthly basis by the department of public 
safety. This information may be used only for statistical purposes which 
do not reveal the identity of the deceased. 
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Subd. 12. Gs.ralres to report. The person in charge of. any garage 
or repair shop to which is brought any motor vehicle which shown evi. 
dence of having been struck by any bullet shall immediately report to 
the local police or sheriff and to the commissioner of public. safety within 
24 hours after such motor vehicle is received, giving, the engine number, 
registration number and the name and address of the owner or operator 
of such vehicle. 

Subd. 13. Reports confidential. All required accident reports and 
supplemental reports shall be without prejudice to the individual so re
porting and shall be for the confidential use of the department of public 
safety for accident prevention purposes, except that the department of 
public safety or any law enforcement department of any municipality or 
county In this state shall, upon written request of any person involved 
in an accident or upon written request of the representative of his estate, 
his surviving spouse, or one or more of his next of kin, or a trustee 
appointed pursuant to Minnesota Statutes, Section 573.02, disclose to 
such requester, his legal counsel or a representative of his insurer any 
information contained therein except the parties' version of the accident 
as set forth in the written report filed by such parties. No such report 
shall be used as evidence in any trial, civil or criminal, arising out of an 
accident, except that the department of public safety shall furnish upon 
the demand of any person who has, or claims to have, made such a 
report, or, upon demand of any court, a certificate showing that a speci
fied accident report has or has not been made to the department of public 
safety solely to prove a compliance or a failure to comply with the re
quirements that such report be made to the department of public safety. 
Disclosing any information contained in any accident report, except as 
provided herein, is unlawful and a misdemeanor. 

Subd. 14. Penalty. Any person failing to comply with any of the 
requirements of this section, under the circumstances specified, shall be 
guilty of a misdemeanor. 

169.89 PENALTIES. Subdivision 1. Violation. Unless otherwise 
declared In this chapter with respect to particular offenses, it Is a 
petty misdemeanor for any person to do any act forbidden or fail to 
perform any act required by this chapter; except that: (a) a violation 
which Is committed in a manner or under circumstances so as to en
danger or be likely to endanger any person or property; or (b) exclusive 
of violations relating to the standing or parking of an unattended 
vehicle, a third or subsequent violation of any of the provisions of this 
chapter, classified therein as a petty misdemeanor, within the immediate 
preceding 12 months period; is a misdemeanor to which the provisions 
of subdivision 2 of this section shall not apply. 

Subd. 2. Penalty; jury trial. A person charged with a petty mis= 
demeanor shall not be entitled to a jury trial but shall be tried by a 
judge without a jury. If convicted, he shall be punished by a fine of not 
more than $100. 

Subd. 3. Retroactivity. The provisions of this section and section 
45 of this act, defining a petty misdemeanor, shall operate not only 
prospectively but retroactively to include therein all acts and violations, 
committed prior to the effective date of this act, which are pending 
before the courts of this state but not to include any matter which has 
been heard, tried and determined by the courts. 

Subd. 4. Driver's record. When a person Is arrested for a violation 
of any provision of this chapter, or a violation of any provision of a city 
or village ordinance regulating traffic, the court before whom the mat
ter is heard shall determine the driver's record of the person from the 
commisisoner of public safety before pronouncing sentence and the ex
pense Incident to the procurement of this information is taxable as 
costs upon the conviction. 
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Subd. 5. Driver improvement clinics; attendance. In conjunction 
with or in lieu of other penalties provided by law for violation of this 
chapter or a municipal ordinance enacted in conformance thereto, the 
trial court may in its judr.mcnt of conviction order the convicted person 
to attend and satisfactorily complete a course of study at an approved 
driver improvement clinic. The commissioner of public safety may, upon 
his own motion or upon recommendation of the court, suspend, for a 
period of not to exceed 30 days, the operator's license or permit or non
resident operating privilege of any person who fails or refuses to comply 
with an order to attend a driver improvement clinic. The requirement of 
attendance at a driver improvement clinic is not a fine, imprisonment, or 
sentence within the meaning of section 609.02. The court may not order a 
convicted person to attend a driver improvement clinic which is located 
more than 35 miles from the person's residence. For the purposes of this 
section "an approved driver improvement clinic" means a clinic whose 
curriculum and mode of instruction conform to standards promulgated 
by the commissioner of public safety. 

169.971 DRIVER IMPROVEMENT CLINICS; DEFINITIONS Sub
division 1. For the purposes of Laws 1965, Chapter 711 the terms de
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fined in this section have the meanings given them. 

Subd. 2. "Driver improvement clinic" means a formal course of 
study established under Section 169.972 designed primarily to assist per
sons convicted of traffic violations in correcting improper driving habits 
and to familarize them with the provisions of the highway traffic 
regulation act. 

Subd. 3. "Municipality" means any city, however organized, and 
any village, borough, county, or town. 

Subd. 4. "Court" means a municipal court, however organized, and 
any district court, county court or justice court. 

Subd. 5. "Commissioner" means the commissioner of public safety.

169.972 ESTABLISHMENT OF DRIVER IMPROVEMENT CLINIC; 
FEES. Subdivision 1. Subject to the provisions of this chapter, any 
court, municipality, association of municipalities, or any regularly es
tablished safety organization may establish and conduct a driver 
'improvement clinic. 

Subd. 2. The court, municipality or organization conducting a driver 
Improvement clinic may establish reasonable tuition fees not to exceed 
$15, but not to exceed the actual cost of the course. 

169.973 REGULATION OF CLINICS; DIRECTOR. Subdivision 1. 
The commissioner of public safety shall supervise the administration 
and conduct of driver improvement clinics. The commissioner of public 
safety shall promulgate rules and regulations setting forth standards 
for the curriculum and mode of instruction of driver improvement clinics 
and such oilier matters as he considers necessary for the proper admin
istration of such clinics. In the preparation of such standards the com
missioner of public safety shall consult with the commissioner of edu
cation and state associations of judges. A driver improvement clinic 
established under this chapter shall conform to the standards promul
gated by the commissioner of public safety. The course of study at a 
driver improvement clinic may not exceed a cumulative total of nine 
hours with no single class session lasting more than three hours. 

Svi-i:. 2. The commis, ioner of public safety may appoint a driver 
improvement clinic dire,_ter within the department of public safety and 
such other employees as are necessary to accomplish the purposes of 
Laws 1965, Chapter 711. * 

*From Minnesota Motor Vehicle and Traffic Laws and Motor Carrierlaws, 
1971-1972. 
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MINNESOTA (HENNEPIN COUNTY) 

Section 2 - Physical Coordination Tests 

Physical coordination tests are administered to all suspected DWI 

offenders by the participating law enforcement agencies of the Hennepin 

County Alcohol Safety Action Project. The standard variations - balance, 

finger to nose, walking, and turning - are utilized by these agencies. 

No significant modifications to these tests were noted during this site 

visit. 

Physical coordination tests may be administered by either the arrest

ing officer or the Breathalyzer operator and may be given at the scene of 

apprehension, the breath test location, or at both locations. Figure 11-1 

shows the various police departments participating in the Hennepin County 

ASAP program. It also indicates who administers the physical coordination 

tests, and the number of times and where the tests are administered. 

The Minneapolis Police Department has utilized videotape in the 

recording of the physical coordination tests as a matter of policy since 

1968. Videotaping has been used in the ASAP enforcement countermeasures 

since the inception of the program. 

The videotaping equipment is generally operated by the breath opera

tor, who is a sworn law enforcement officer. 

There are currently 64 qualified videotape operators (generally also 

breath operators), who have satisfactorily completed four hours of in

struction on the use of the video equipment. Each January, videotape 

operators are subject to a one- to two-hour refresher training course in 

the use of the video equipment. 

The video cameras are mounted in a studio configuration located at 

the breath testing location. A separate room was constructed to store 

the used tapes. Each tape is logged and reels are assigned a control 

number (generally.ten to twelve individuals are recorded on one tape). 

The advising of Miranda and Implied Consent, coordination tests, 

driver interview and handwriting specimens (through the use of a chalk 

board) are generally recorded on the videotape. The number of tapes per 
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month varies greatly, but the best average according to law enforcement 

officers was estimated at 29 to 30 reels per month. 

The only significant problem encountered in the use of the video 

equipment was, according to Sgt. Newenfeld, a defective tape received 

from the manufacturer, resulting in poor picture quality and playback as 

well as continual clogging of the heads of the recorders. This problem 

was rectified by the manufacturer through replacement of the defective 

tapes. 

Videotapes are generally shown prior to trial; the defense attorney 

presents himself at the breath testing room and requests to see a tape, 

identifying it by defendant's name and date of arrest. The defense attor

ney views the film, taking whatever notes he desires. 

Reels are erased only after all cases on a reel have been disposed. 

The Alcoholic Influence Report Form (Fig. 11-8) is used by arresting 

o-`ficers to indicate observations, performance test results, and opinions, 

as well as chemical test data. Although each agency comprising the 

Hennepin County ASAP maintains its own report forms, the information 

contained on Figure 11-8 is representative of the type of information 

recorded by law enforcement agencies of this site. 

Conclusions: The physical coordination testing configuration utilized 

by law enforcement agencies comprising the Hennepin County ASAP appears 

adequate to meet the needs of those agencies. With the legally-

sanctioned use of pre-arrest breath screening, law enforcement offi

cers prefer utilizing the Borg-Warner A.L.E.R.T. protable breath 

testing unit over performance tests, in establishing driver alcohol 

impairment. 

Recommendations: The Hennepin County ASAP should initiate a study of 

the cost-effectiveness of utilizing the videotaping capabilities of 

the Minneapolis Police Department for providing videotaping services 

to the smaller participating law enforcement agencies surrounding 

Minneapolis. According to Chief of Police Calvin Hawkinson of the 

Plymouth Police Department, Village of Plymouth, the Minneapolis 

Police Department charges $25 per evidentiary test, plus the time of 
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the operator when the operator is required to testify. Under these 

circumstances, utilizing the Minneapolic Police Department's Breath

alyzer and videotaping unit costs the Village of Plymouth between 

$40-$50 per test. This cost should be reduced. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is conducted by law enforcement agencies 

comprising the Hennepin County ASAP. The device utilized used for this 

purpose is the Borg-Warner A.L.E.R.T. portable pre-arrest breath tester. 

According to the Minnesota Motor Vehicle and Traffic Law and Motor Carrier 

Laws 169.121, Subdivision 1 (d-paragraph 2), the offender does not have 

the option to refuse pre-arrest breath screening. 

Pre-arrest breath screening is sanctioned by state statute within the 

state of Minnesota. 

Minnesota law permitting preliminary screening does not require a 

specific amount or kind of training before an officer can employ a port

able breath testing (PBT) device. 

Upon conclusion of the driver interview and physical coordination 

test, if given, the arresting officer administers a pre-arrest breath 

screen. Should the subject either "pass" or indicate "warn" on the pre-

arrest screening device, the subject will be either cited or released. 

Should the subject indicate "fail" on the PBT test, he will proceed to 

other evidentiary testing. 

Exhibit 11a, entitled Evaluation of Portable Breath Test Devices for 

Screening Suspected Drunken Drivers Police in Hennepin County, Minnesota, 

provides a survey of police officer and supervisory personnel attitudes 

toward the portable breath screening device and provides feedback from 

enforcement officers concerning the value of pre-arrest breath screening 

in DWI enforcement. 

Conclusions: The pre-arrest breath screening program developed by 

the Hennepin County ASAP is the most comprehensive program in opera

tion of any of the sites visited during this survey. 
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The use of the Borg-Warner A.L.E.R.T. pre-arrest screening device 

has resulted in a lower average BAC in arrests following screening 

and has accented the unreliability of physical performance tests. 

Recommendations: Additional funds should be sought to purchase a 

sufficient number of PBT units so that all law enforcement officers 

within the ASAP jurisdictional area would have access to pre-arrest 

screening devices during their tour of duty. 

Section 4 - Evidentiary Sobriety Testing 

Minnesota Motor Vehicle and Traffic Laws authorize the analysis of 

breath, blood or urine specimens for the purposes of determining blood-

alcohol concentration for evidentiary pruposes. For breath analyses, the 

Smith and Wesson Breathalyzer, Model 900, is utilized. The Hennepin 

County ASAP has six Breathalyzer units purchased through the use of Feder

al 403 funds. 

Breathalyzer training is conducted under the supervision of the State 

Department of Health. Operators must possess this training to administer 

evidentiary breath tests, as specified in Minneapolis Police Department 

regulation 3.0111. This document was not presented to this investigator 

for review. 

There are currently 64 certified breath examiner specialists in the 

Minneapolis Police Department. Any law enforcement officer wishing to 

receive breath examiner specialist training submits his name to Sgt. 

Newenfeld to the Minneapolis Police Department. Sgt. Newenfeld makes the 

final selection as to who will receive breath examiner specialist training. 

The training facility is located in the Fifth Precinct of the Minnea

polis Police Department and the instructor for the course is Sgt. Newenfeld, 

who is the area senior breath examiner instructor. 

Minnesota's Statute 169.123, entitled Chemical Test for Intoxication, 

states that any person who drives or operates a motor vehicle within the 

state of Minnesota shall have been deemed to have given consent to a 

chemical test of his blood, breath or urine for the purposes of determin

ing alcoholic content of his blood. The test may be administered when 
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the officer has reason to believe that a person was driving or operating 

a motor vehicle in violation of Minnesota Statute, Section 169.121; or 

when the preliminary screening test was administered and recorded a blood-

alcohol level of .10% or more. Any person may decline to take a blood 

test and elect either a breath or urine test, whichever is available, and 

either a breath or urine test shall be made available to the arrested 

person who makes such an election. The arresting officer must inform the 

arrested person that his right to drive may be revoked or denied if he 

refuses to permit the test, and that he has the right to have additional 

tests made by a person of his own choosing. 

Only physicians or medical technicians or registered nurses acting at 

the request of a peace officer may withdraw blood for the purposes of 

determining the alcoholic content. This limitation does not apply to 

breath or urine specimens. When a blood sample is withdrawn, a sample of 

five cc's is required for evidentiary analysis. 

If a person under arrest refuses chemical testing, the peace officer 

completes a certificate of refusal. The Eden Prairie Police Department 

completes Figure 11-4, entitled Implied Consent Provisions and Constitu

tional Rights. The City of Golden Valley, Golden Valley Police Depart

ment, completes the Implied Consent Advisory (Fig. 11-10). The Minnea

polis Police Department (Traffic Division Chemical Tests Section) Consent 

Form (Fig. 11-16) is completed by officers of the Minneapolis Police 

Department. The arresting officer completes this form and asks the defen

dant to sign it acknowledging his consent to chemical test. The Implied 

Consent Law: Peace Officer Certificate (Fig. 11-13) is used by arresting 

officers to indicate circumstances of DWI arrests under state law. It is 

this form that is primarily used for recording refusals. 

Refusal to permit evidentiary testing results in loss of license or 

permit to drive for a period of six months. If a request for hearini^ is 

filed by the suspect, no revocation is made until final judicial determi

nation resulting in an adverse decision against the suspect is made. 

The hearing shall be before a municipal judge, or, if no municipal 

judge is available, an appointed judge who is learned in the law. The 
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hearing must be held in the county where the arrest occurred. The hearing 

is recorded and proceeded as a criminal matter without the right of trial 

by jury and covers the-issues of: 1) Whether the peace officer had rea

sonable and probable grounds to believe that the person was driving or 

operating a motor vehicle while under the influence of an alcoholic bever

age; 2) whether the person was lawfully placed under arrest; 3) whether 

he refused to permit the test and if he refused, whether he had reasonable 

grounds for refusing to permit the test; and 4) whether, at the time of 

request, the peace officer informed that person that his right to drive 

might be revoked or denied if he refused to permit the test. The munici

pal court shall order either that the revocation or denial be rescinded 

or sustained and refer such order to the Commissioner of Public Safety 

for his further action. 

The "illegal per se" level of intoxication in the state of Minnesota 

is .10%. "Illegal per se" means that it is illegal to drive with a pre

determined blood-alcohol concentration of .10% regardless of the degree 

of impairment of the driver. 

Breathalyzer locations throughout the seven-county metropolitan area 

ncompassing the Hennepin County ASAP are as follow: the towns or vil

ages of Plymouth, Mound, New Hope, Crystal, Chaska, Hopkins, Edina, 

Anoka, Savage, Maplewood Elk River, Richfield, Shakopee, Burnsville, 

Farmington, White Bear Lake, Golden Valley, St. Louis Park, Stillwater, 

Brooklyn Park, Brooklyn Center, Eden Prairie, Bloomington, West St. Paul, 

Coon Rapids, Columbia Heights, Cottage Grove, and Inver Grove Heights, 

one Breathalyzer in each location); Hennepin County ASAP (6 Breathalyzers); 

St. Paul (4 Breathalyzers); Minneapolis (2 Breathalyzers) and Hastings 

2 Breathalyzers). 

 Evidentiary Test Process 

Minneapolis Police Department: Upon conclusion of the driver inter

view and physical coordination tests, if the arresting officer suspects 

lcohol involvement, he institutes a radio communication requesting the 

ervices of the mobile evidentiary testing van. Generally, the suspect 

will be administered the pre-arrest screening test when the arresting 
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officer suspects a low BAC. It is not uncommon for the van to assume 

stationary posts and arresting officer transport their suspects to the van. 

Either upon arrival of the evidentiary testing van or upon arrival 

at the evidentiary test location, the arresting officer advises the sus

pect of the implied consent provisions. 

If the subject requests a blood test, the arresting officer transports 

him to General Hospital, where a nurse withdraws the blood sample for 

analysis. 

If the subject elects the breath test, he is administered the Breath

alyzer test; the entire procedure, including physical coordination tests 

and handwriting exercises, is recorded on videotape. 

If the subject refuses evidentiary testing to determine his blood 

alcohol, the arresting officer completes the Implied Consent Law: Peace 

Officer's Certificate (Fig. 11-13). 

Arresting officers of the Minneapolis Police Department complete the 

following form to record evidentiary sobriety testing: 

- The Hennipen County ASAP Alcohol Related Traffic Arrest Form 

(Fig. 11-9). The arresting officer indicates the charge and 

results of the screening test and evidentiary test. 

The Breathalyzer operator of the Minneapolis Police Department com

pletes the following documents: 

- The State of Minnesota Bureau of Criminal Apprehension Labora

tory Breathalyzer Operational Checklist (Fig. 11-5), which 

lists 19 operating steps. This form is also signed by the 

arresting officer. 

- the Test Record (Fig. 11-6). This is the standard Breathalyzer 

form which provides for direct graphic reporting on the -en.

centration of alcohol in the blood. 

- when the evidentiary breath test is conducted in the mobile 

breath van, the breath operator also completes the Breath

alyzer Van Log (Fig. 11-15). This form'was devised by the 
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Hennepin County ASAP to log all tests at this type of facility. 

This form includes information concerning the jurisdiction of 

the arresting officer and the results of each test. 

Although videotape equipment was not purchased by the ASAP for applica

tion in any of the enforcement agencies in the county, the Minneapolis 

Police Department has used VTR in DWI enforcement since 1968, and video

taping has been used by the Minneapolis Police Department in ASAP enforce

ment since the beginning of the program. The VTR equipment is set up at 

the testing facility. The events recorded include the Miranda warning, 

the provision of information in the Implied Consent Law, the interview and 

coordination test, and the handwriting specimen. 

Training includes four hours of instruction on the use of VTR equipment 

by the head of the breath testing unit. At the time of the site visit, 

there were 64 qualified operators. Generally, these are breath operators. 

Selection of personnel for training is from those who volunteer. Each 

January, one or two hours of refresher training is given to qualified 

operators. 

The number of reels of tape per month varies greatly, but averages 

around 30 reels. Very few DWI cases ever go to trial; the primary use of 

the tape is in pre-trial showings to defense attorneys. 

Recorded tapes are stored in a specially constructed room. Ten to 

twelve DWI cases are usually recorded on a reel. Each tape is logged and 

reels are assigned a control number. The system allows retrival by the 

name of the DWI offender and the date. Taped reels are erased only after 

all cases on the reel have been adjudicated. 

The major problem encountered was quantity of defective tapes, which 

resulted in poor picture quality, as well as the continual clogging of 

the heads of the recorders. The manufacturer replaced the defective tapes. 

New Hope Police Department: Upon conclusion of the driver interview 

and physical coordination tests, if the arresting officer suspects possi

ble alcohol involvement, he administers the pre-arrest breath screening 

test to the subject. A subject "failing" the pre-arrest breath screen 

is transported to headquarters, where he is advised of the Implied Consent 
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warning. If the subject elects a blood test, he is transported, by the 

arresting officer, to the medical center (a hospital facility) where the 

nurse withdraws five cc's of blood for the purpose of evidentiary blood 

alcohol analysis. The subject is then transported back to the station 

where the blood sample is mailed to the BAC. 

If the subject requests a urine analysis for the prupose of determin

ing blood alcohol content, the department laboratory facilities are uti

lized in the sample collection process. The sample is then submitted, 

by mail, to the BCA for evidentiary analysis. If the subject elects the 

breath test, he is administered the Breathalyzer. If the subject registers 

a BAC level of .00 to .09%, he is either released with or without condi

tion or cited for hazardous moving violation. 

The forms completed by the arresting officers and testing officers are 

similar in content to those completed by officers of the Minneapolis Police 

Department. 

The New Hope Police Department has two portable breath testing devices 

a: its disposal and one Smith and Wesson Breathalyzer, Model 900. Six 

sworn police officers of the New Hope Police Department are certified 

breath analysis operators. 

Golden Valley Police Department: Upon conclusion of the driver inter

view, if the arresting officer suspects alcohol involvement, the suspect 

is given a preliminary breath screen test utilizing the ALERT unit. If 

the subject "fails" the pre-arrest screening test, he is advised of his 

Constitutional rights and transported, by the arresting officer, to North 

Memorial Hospital, where a nurse withdraws five cc's of blood for the 

purposes of evidentiary blood analysis. The arresting officer than trans

ports the subject back to the station where he mails the blood sample to 

the BCA for evidentiary blood alcohol analysis. If the subject elects to 

take a breath test, one is administered. If the subject registers a 

level of .00 - .09%, he is released with or without condition or cited 

for an appropriate lesser offense. (See Appendix A; Exhibits 11b and !lc., 

The Golden Valley Police Department has two portable breath testing 

A.L.E.R.T. units provided by the Hennepin County ASAP. 
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The arresting officer completes the following reports to record sobri

ety testing: 

- The Offense Report (Fig. 11-7). The arresting officer provides 

the basic facts plus narrative of the events. 

the Alcoholic Influence Report Form (Fig. 11-8). Space is pro-

vided on this form to indicate observations, performance test 

results, and opinions, as well as chemical test data. 

- the Implied Consent Advisory (Fig. 11-10). The officer making 

the request records the responses of the offender. This form

is also used to read provisions of Implied Consent law to the 

offender. 

Brooklyn Police Department: Upon conclusion of the driver interview 

and physical coordination tests, if the arresting officer suspects alcohol 

involvement, the violator is given a preliminary breath screening test. 

If the subject "fails" the preliminary breath screen test, he is trans

proted to the station at which time he is advised of his Miranda warnings 

and the Implied Consent. If the subject elects a blood test, the arrest

ing officer transports the violator to North Medical Center where the 

nurse withdraws five cc's of blood for the purpose of determining blood-

alcohol content. There is a $25 charge for this service. The Medical 

Center conducts the analysis and advises the Brooklyn Police Department 

within 24 hours of the evidentiary test results. 

If the subject elects a breath test, one will be provided. If the 

subject registers .00 - .05% BAC, he is released with or without condition. 

If the subject registers .06 - 1.09% BAC, he will be charged with the 

offense of DWI if other competent evidence as to driver impairment exists. 

The Brooklyn Police Department has two portable breath testing ALERT 

units provided by the Hennepin County ASAP. There are seven certified

Breathalyzer operators on the Brooklyn Police Department.


Hennepin County Sheriff's Office: Upon conclusion of the driver


interview and physical coordination tests, if the arresting officer


suspects alcohol involvement, the violator is administered a pre-arrest
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screening for alcohol involvement. If the subject "fails" the PBT screen

ing, he is advised of the Implied Consent provisions. If the subject 

elects a blood test, he is transported by the arresting officer to the 

nearest hospital where the doctor at that facility withdraws five cc's 

of blood for the purpose of evidentiary blood alcohol analysis. The 

arresting officer then transports the subjects to the nearest lockup. 

The evidentiary blood sample is then transported, by the arresting deputy, 

to the Department of Public Health for evidentiary blood alcohol analysis. 

If the subject elects to take a breath test, the deputy will cause to 

be transmitted a radio communication requesting the services of one of 

four mobile breath testing vans. If the subject registers .00 - .09% BAC, 

the subject may either be released, released with condition, or cited for 

an appropriate hazardous moving violation. If the subject registers 

.10% BAC or higher, the suspect is transported to the nearest lockup for 

icarceration'. 

The Hennepin County Sheriff's Office has five portable breath testing 

A.L.E.R.T. units provided by the Hennepin County ASAP. 

The reports completed by arresting deputies and Breathalyzer operators 

do not differ significantly from those completed by the other law enforce

ment agencies participating in the Hennepin County ASAP. 

Edina Police Department: After the driver interview and physical 

coordination tests, if the arresting officer suspects alcohol involvement, 

he administers to the suspect a pre-arrest screening test. If the suspect 

"fails" the pre-arrest screening test, the suspect is advised of his 

Miranda warnings and Implied Consent. If the suspect chooses either the 

blood test or a urine test, the arresting officer or a supervisor trans

prots the suspect to the Southdale or Fairview Hospital where a nurse 

will withdraw five cc's of blood for the purpose of evidentiary blood 

alcohol analysis. Should the suspect have requested a urine analysL. 

a specimen will be collected at this medical facility. Upon obtaining 

an evidentiary sample, the arresting officer transports the suspect back 

to the station. Evidentiary samples are then sent to the BAC lab for eviden

tiary blood alcohol analysis. If the subject elects a Breathalyzer test. 

one will be provided. If the suspect registers a .00 - .09% BAC lev,21.1 . 
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he is either released with or without condition or cited for the appro

priate offense. If the subject registers .10% BAC, or higher, he is 

charged with the offense of DWI. 

The Edina Police Department has two portable breath testing devices 

provided by the Hennepin County ASAP. 

St. Louis Park Police Department: After the driver interview, if the 

arresting officer suspects possible alcohol involvement, the suspect is 

administered a pre-arrest screening by the use of the A.L.E.R.T. PBT. 

(See Appendix A; Exhibit 11d.) If the subject "fails" the PBT test, he 

is advised of his Miranda warnings, and the arresting officer will trans

port the suspect to the station. At the station, the arresting officer 

advises the suspect of the Implied Consent law. If the suspect elects to 

take the blood test, the arresting officer transports the subject to the 

local hospital at which time a nurse withdraws five cc's of blood for the 

purpose of evidentiary blood alcohol analysis. The arresting officer then 

mails the sample to the BCA for evidentiary blood alcohol analysis. 

If the suspect elects a breath test, one is provided. If the subject 

registers .00 - .09% BAC, he is released with or without condition or 

cited for an appropriate hazardous moving violation. If the suspect reg

isters .10% BAC or higher, he is charged with the offense of DWI, and is 

administered the physical coordination tests. 

For general DWI arrest guidelines and detailed instructions for com

pletion of the Alcohol Influence Report at this agency, see Appendix A; 

Exhibit Ile. 

Eden Prairie Police Department: Upon conclusion of the driver inter

view, if the arresting officer suspects possible alcohol involvement, he 

advises the suspect of his Miranda warnings and administers a pre-arrest 

screening test to determine alcohol involvement. If the suspect fails 

the PBT test, the arresting officer transports the suspect to the station 

where he is advised of the Implied Consent warnings. 

If the suspect elects to take a blood test, he is transported to 

Fairview Hospital where a nurse withdraws five cc's of blood for the 

purpose of evidentiary blood alcohol analysis. Again, the arresting 
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officer must mail the sample to the BCA for evidentiary blood alcohol 

analysis. 

If the suspect elects-to take a breath test, one will be provided. 

If the suspect registers .00 - .09% BAC he is released. If the suspect 

registers .10% BAC or higher, he is charged with the offense of DWI. The 

physical coordination test is then administered to the suspect by the 

backup officer who is also the chemical testing officer. 

The Eden Prairie Police Department has three A.L.E.R.T. PBT units, 

which were provided by the Hennepin County ASAP. 

Conclusions: The sixteen law enforcement agencies which comprise the 

enforcement countermeasure of the Hennepin County ASAP differ signi

cantly, not only in size but in resource, policy, and departmental 

priorities. These confounding variables limit the coordinating 

effectiveness of the Hennepin County ASAP. This ASAP must contend 

with a high degree of sensitivity in dealing with and effecting needed 

changes in the sobriety testing procedures of the various departments. 

Sobriety testing services are duplicated throughout the jurisdic

tional area, and the need for consolidation of services is apparent. 

Effective coordination of the various programs is further confounded 

by the utilization of sworn law enforcement officers as the enforce

ment coordinators for the project. Apparently, not only is the 

enforcement coordinator reluctant to advocate change to another law 

enforcement agency, but also the participating law enforcement 

agencies are reluctant to accept the recommendations of the enforce

ment coordinator. 

Recommendations: Additional funds should be provided to the Hennepin 

County ASAP for the purpose of expanding the enforcement coordinating 

staff in order to more closely monitor the activities of the enforce

ment component law enforcement agencies. These additional personnel 

should be civilian employees of the Hennepin County ASAP program and 

should preferably be former police officers possessing at least a 

baccalaureate degree in police administration or criminal justice. 

The primary responsibility of the additional staff would be to open, 
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on an impartial basis, the communication lines between the participat

ing law enforcement agencies for the purpose of consolidating sobriety 

testing services, stream-lining reporting procedures, and establishing 

uniform evidentiary sobriety testing procedures throughout the juris

dictional area. 
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MINNESOTA (HENNEPIN COUNTY) PHYSICAL 
COORDINATION TESTING CONFIGURATION 
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Location x x x x x x 

At Lockup X 

Figure 11-1 
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POLICE DEPARTMENT 

Case No. 

I, - living at 

in the City of State of Minnesota, do hereby 

state that I was fully advised of the following: 

1. That any test, chemical or otherwise, that I take for the 
purpose of determining whether or not I am under the in
fluence of an alcoholic beverage must be voluntary and 
with my consent, and that the results of such test, or 
tests may be used for or against me in the event of a trial. 

2. That I have the right to have additional tests made by a 
physician, medical technician, or registered nurse of my 
own choosing. 

3. That I may refuse to take a blood test, or breath test to 
cermine the alcoholic content of my blood, but..that.such e
refusal may result in my right to drive being revoked or 
denied. 

Do you understand what I have read to you? 
Do you consent to take a chemical test? 

 do hereby voluntarily and of my own free will consent to take a 
hemical test to determine whether or not i am under the influence of 
n alcoholic beverage. 

Signed 

4. That I have the right to remain silent. 

5. That anything I say may be used in court as evidence for or 
against me. 

6. That I am entitled to talk to a lawyer now and have him 
present now or at any time during questioning. 

7. That if I cannot afford a lawyer, one will be appointed for, 
me without cost by the courts. 

Do you understand these rights? 

 have been advised of my rights and fully understand the same. 

ate :) _ ja _ 2 Time 2 2


harges _f)


I
c
a

I

D

C

Figure 11-4 
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BCA-05-019 (1-73) State of Minnesota 
Bureau of Criminal Apprehension Laboratory 

flit 1':A'I'IIA1, YZI R. OI'LItA'I'IO^;AL CIIECK LIST 

Subject: DOB: Instrument: 

Operator: Serial No.: Date: 

OPERATING STEPS 

1. Throw SWITCH to ON. Wait until THERMOMETER shows 50 ± 3°C. Record temperature. as^ 
2. Gauge TEST AMPOULE and insert in left hand holder. 
3. Gauge TEST AMPOULE, record AMPOULE CONTROL NUMBER, open, regauge solution level.


insert in right hand holder. Insert bubbler and connect to outlet. (Control No.)


(INSERT TEST RECORD) 

^__J 4. Turn to TAKE, flush out, turn to ANALYZE.

I`) 5. When RED empty signal appears, wait 1%z min., turn on LIGHT and BALANCE.


CL 

6. Disengage BLOOD ALCOHOL POINTER and set on ZERO line. Stamp Record. 
7. Turn to TAKE, eollcct ROOM AIR sample, turn to ANALYZE. Record time. 
8. When RED empty signal appears, wait 1'/, min. Turn on LIGHT and BALANCE. Stamp Test Record. 

9. Record BLOOD ALCOHOL READING (if reading is greater than 0.01% discard test ampoule and 0.-_ yo W/ V 
repeat procedure).


(INSERT TEST RECORD)


T r1 10. Disengage POINTER and set on LEFT (ZERO) INDEX. Stamp Test Record, 
j 11. Turn to TAKE, collect BREATH sample, turn to ANALYZE. Record time. 

12. When RED empty r.ignal appears, wait 1' min. Turn on LIGHT and BALANCE. Stamp Te',i Record. 
Record BLOOD ALCOHOL READING. 0. t;i 

(INSERT TEST RECORD) 

13. Turn to TAKE, flush out, turn to ANALYZE. 
14. When RED empty signal appears, wait 1% min. Turn on LIGHT and BALANCE. 

o r^ 15. Disengage POINTER, set on ZERO line. Stamp Test Record.


Q f 16. Turn to TAKE and collect SIMULATOR sample, turn to ANALYZE. Record time.

J Record simulator so;ution number. No.

E
E- I 17. When RED empty signal -,t,p,=aus, wait 1'/, min. Turn on LIGHT and BALANCE. Stamp Test Record.

H Record BLOOD ALCOHOL READING. 0. w/V


z 
0 r 18. Turn to TAKE, flush out, turn to ANALYZE. Record Temperature. 

19. When RED empty signal appears, Dispose of TEST AMPOULE, BUBBLER and MOUTHPIECE. W 
Remove REFERENCE AMPOULE. Turn CONTROL KNOB to OFF and cover instrument.

Z 
0 
0
N_ 
0 

REMARKS: 

Officer's Signature 

Witness 
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VILLAGE OF GOLDEN VALLEY

POLICE DEPARTMENT


Offense Report For Ali Crime, Attempt. & Incidents 
A

NA 

,i FFENSE/INCIDENT VICTIM IF FIRM, NAME OF FIRM 11, NAME Q ! `JV 

MCOMMITTED DATE BUSINESS ADDRESS PHONE 

0440 hrs. 10/6/74 
ME REPORTED DATE HOME ADDRESS H\F. 

0550 hrs. 10/6/74 
CATION OF OCCURRENCE PERSON REPORTING INCIDENT 

P RTING OFFICER BUSINESS ADDRESS PWOM 

Officer Harder 
VLSTIOATINO OFFICER HOME ADDRESS PHO-

RACE SEX AGE NT. T. OCCUPATION WEAPON USED 

 VICTIM IS 

PERSON 

CLOTHING A OTHER DESCRIPTION VE:;;CLE USED 
SPECTS: t. 

MAKE/YR. 
1 2. 

L IC NO . 

]. COa.OR 

W I:OMPLAINT RECEIVED (CNECN ONE): PHONE E RADIO E IN PERSON 11 VISUAL E] MAIL ALARM E OTHER 

QUANTITY LOSS: Complete d, D.tail.d Description of Property VALUE 

' I

"I

.O

+E

N

F

, 

:U

iO

.ETAILS OF OFFENSE: (State fully all circumstances, action taken, witn.ssa etc.) 

While on routine patrol in unit 843 I observed a vehicle coming out of the parking lot at the 

un e drive at a ve eea. tstiunaLe 

approx. 3 to 4 miles an hour. The vehicle turned east on the service drive. At this ti-. = 

I was turning into the and swung around through the ar.::.,


and then started east on the service drive myself As I drove east I observed the ;4r^ .


vehicle that had come out of the parkin
g lot of the Carriage House now on the lawn ;i


of the businessof the business places just beforebeforeg
ettin to Field Drive, As I started to agto Field Drive, As I started to tll4ppru

• nQsitm " VIAKwn,M.A rJ CL.»d ►y efts! 1 . 1 E.., Curd. I I N.). ath.r oyency fT Inaste.. 17 Other n 

Figure 11-7 
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SIGNED


uuLUt111 VALLEY POLICE DEPAH i wlciti . 
rorm "a FOLLOW UP/ CONTINUATION REPORT Page 2 

OFFENSE 
n 

COMPLAINANT	 Z 
G 

ADDRESS-

ADDITIONAL DETAILS Of OFFENSE. PROGRESS OF INVESTIGATIONS, ETC. 

vehicle, which was now standing still, all four wheels off the roadway, I turned on the red 

flashers and started to get out of the car when the vehicle I had observed started to pull 

__ away. Ile then crossed the service drive, and at that location the service drive curves to the___ 

right and then to the left just before going onto fiwy 12. The party drove across the 

service drive, then entering the ditch, crossing over the grass area, meeting a car at the 

intersection, stopped on the grass and when the car got out of his way he proceeded onto the 

service drive again and amain headed east on the service drive. When he stop ep d on the grass 

I still had the red lights activated, I stepped out to take him then, so this was the second _ 

tinge he started driv_ingaw_from me. The third time J rtY ^ulled off the service drivy anal ___ 

stopped, I stepped . out of the car and at this time usinvthe outside s_Pe k_cr askec^_the_1?.aTSy 

to step out of the car which he did. He started back towards the squad car w_j.th both han05__.___ 

inside his coackets. I told him to take his hands out of his pockets_and place them _ 

up against the. car, which he did. I told him to spread his 1g and step backer which he 

:ould not do. I -then approached him. At-no time could L_get_him to et into .a_position where 

I could e;Icily approach the party. _I started approaching and frisking him down; the' h:lrty 

started turning around on me. Again I told him to keep. his :ands above thc_roof,_fiis_tinac 

he started to swing around as though he was going to take a swing at me. Unsure of it, I 

shoved him up against the car again, taking his left ann behind him, and started to put^he 

cauffs on him wllcn_the_party started_to_swing around on Inc,. With nry..right.foot..l_pullc.l Iris 

ri..ht.leg out from under him and at that time he fell do^!?^m9_Lh^p2Y4m at, I t}le^plasod--. 

thhe cuff on his right hand and at the same time as he went docQ_ave;aeci_ Las__ 

t,ryingto_get_ the cuff on him a car pulled up and a party jumped out and came back and {lave 

Inc assista,.ce. It was an off duty officer from Minneapolis, Badge #906. Ile had seen the 

Figure 11-7 (cont'd.) 

Off"'or


C1.n..d by 0-al I C. C, C(ed. j R.I. olh.r uy.ncy , , huclly. ^ ; O'h.r , 

Dace 
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GULDEN VALLEY POLICE OEPAR I iviti^. Page 3 Form 3 FOLLOW UP/ COWTItVUATION REPORT 

OFFENSE- n 

N 

COMPLAINANT z 
0 

ADDRESS

ADDITIONAL DETAILS OF OFFENSE. PIIOCIIFSS OF INVESTIGATIONS, ETC. 

scuffle from Hwy 12 as he was on his way home and circled around and came back to give me _w_ 

assistance. He then helped me place him in a squad car. I explained to him that he ; as ;L-iticr 

arrest for driving while under the influence of an alcoholic beverage. He used obscene-, 

language. I called for a tow, Tow sheet #7073. Car was towed to Golden Auto. Officer Zoupas 

sat on the tow for me while I transported the party back to the PSB and read him tie iwril. 

consent sheet at which time he agreed to take both tests, blood & breath. Officer gcupaa 

administered the breathalyzer test which resulted as .19 BAC. Tags #21-043960 for over .10 MC 

and 21-044063 for WI. When the party was brought back to the station for observation, his 

eyes were very bloodshot, clothes were quite messed up. He also had a bruise on the right 

side of his face where he'd fallen to the pavement. This bruise had bled a little bit. After 

giving him the test he was given the opportunity to make a phone call. He stated 1,2 didn't 

want to call his wife at that time. Paper work was done and the party was placed in a cell 

until 0830 hrs. in the morning at which time he will be RPRed. While giving the tests 

to him (fingertips to nose, and walking a straight line) he was unable to walk a straighL 

line; he also complained that his knee was hurting him from the fall to the pavement. No 

other information at this time. 

I 

SIGNED DATE 1.0 2Z- L_.----

hIAfiZSNITVW 040"W40d 0 Cloorod ►y *"*so 0 Ent. Clyd. © Rol. orhr aponey 0 Inoc No ED Oeh. Cj 

Figure 11-7 (cont'd.) 

260 

L 



6 

to
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IC`n r}Y) (Check)

ALCOHOLIC
►olln Dept.

I"' Drirer fl AAcccident 
Arrest No. .

I ) Pedesblon [T vtosollon 

q Passenger Other INFLUENCE Accident No. 
q 

Del• end uT• e/ //9 / / REPORT FORM Arresting Olt""


Brae.,., e. v^a..,^el d 0.1. end n... in c..leey 0 ^_^ o

Z. 

Address 

Age Sex Race Appros. Wt. Operator Uc. No. -.7-State- _.10-0j.11/0-1 

OBSERVATIONS: 

CLOTHES Describe: Hat or Cap

(Type & Jacket aEvot_

Colon 

Shirt 
7 

Pants e,.skul. 

Condition: q Disorderly Disarranged q Soiled q Mussed q Orderly 

(Describe).--_.._ 

BREATH Odor of Alcoholic Beverage: q strong moderate q faint q none 

ATTITUDE q	 Excited q Hilarious q Talkative q Carefree q Sleepy q Profanity 

Combative q Indifferent J Insulting q Cocky q Cooperative q Polite 

UNUSUAL ACTIONS q	 Hiccoughing q8etching q Vomiting g Fighting q Crying q Laughing 

SPEECH q Not Understandable q Mumbled CR Slurred q Mush Mouthed q Confused 

q Thick Tongued q Stuttered q Accent q Fair q Good
I 

Indicate other unusual actions or statements, including when first observed: 

_ .1 
Signs or complaint of illness or Injury; / /y, ^/J rF r .L E C 4, .^^/ ten 

PERFORMANCE TESTS: (Note-See departmental instructions for conducting these tests) 

Cheek Squares If Not Made Check appropriate square before word describing condition observed 

q BALANCE q failing q Needed Support Wobbling q Swoying q Unsure q Sure 

q WALKING q Falling q Staggering (Stumbling q Swaying q Unsure q Sure 

q TURNING q	 falling q Staggering q Hesitant q Swaying q Unsure q Sure 

q Right: '5 Completely Missed E] Hesitant q Sure 
FINGER -TO- NOSE 

Left: Completely Missed q Hesitant q Sure 

q Unable q Fumbling q Slow q Sure q (Other) 
q COINS 

(Balance during coin test) 

Ability to understand Instructions: [D Poor n Fair Good Tests performed: Dos. e) ./' 7,, yte.. nn. 

OBSERVER'S OPINION: 

Effects of alcohol: q extreme obvious q slight . Ability to drive: $ unfit q fit 

Indicate briefly what first led you to suspect alcoholic influence: . 

^fZ Observed bt Assignment: 

Witnessed by. Dote%!(J-!^^^ iim• ^ pm 

CHEMICAL TEST DATA: 

Specimens q	 {8ugd (4 broolh q 11,a1(va q Urine q Analysts result; None 

q Refuted q Unable If Breath. what Instrument? fs =/^%/// ^G/C tt

If refused. why? _.______ 

Figure 11-8 
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(/o 1h
W.,. you op.rci.ng a ..h;cla7 -Where were you going?.

^ 3

What street or highway were you on?- say IL Direction of travel?^-+

SOKfl+- HfVt.•3 I
f.O V' GWhere did you start from? What time did you start?

What time Is it now? <> What city (county) ore you in now? G 0I_O t "^

What Is the date? ^"^ ' ^ ^ What day of the week is it? S^/ r^^^,T •

INTERVIEWER TO FILL IN ACTUAL: _<S 'LI' Ofj-
Tim. Date letervldWr. mama

0 bWhen did you Iasi eat? What did you all /- r S K C^// `1

What were you doing during the lost three hours?
 * 

tHave you been drinking? ` t.4 What? How mach?

What.? started?- ^^" d Lt om/g Stopped?

-Ara you under the influence of on alcoholic beverage now? ti G t< f L L ^i^ _

What I. your occupation? ;s'/ 7„ When did you lost

Do you have any physical defects? /y U If so, what?

Are you III? Alb If so. what swrongs

? cSt- t^Do you limp Have yen boon Injat.d lat.ty? L'^_If co, what's wrong? mlRe~L Wo < C `^- 3

Did you got a bump on the boost ? 7i S Wen you involved In an accident today? ~/y _....

Have you had any alcoholic beverage since the occident? If so, what?

Wham?_ Me.., much? When? _ _

Haw you soon a doctor or dentist lately? IVC If w, who? hen?___

What for? Are you taking tranquilizers, pills at medicines of any rind? ^G

If to, what kind? (Get sample) .-Lail Close?- am/pm Do you have a tic •sP 6-Y%---/1- -._I
d

Dlaboles7 V Do you take insulin?- -11 so, lost 410407

NUHove you had any Injections of any other drugs recently? if so, what for?_

What kind of drug? -Lost data? am/pm When did you last sleep?

How muc)t steep did you haw?
9'14/Z c ____Are you wearing false teeth? Do you have a glass eye?

HANDWRITING SPECIMEN
S{C,.'.,. end/., -T011.1 be

chs..'..

REMARKS:

SUPPLEMENTARY DATA: (Note-Gat wifnesses, including officers who observed, to prey. drivingi

WITNESSES Was Suspect Whet W.. His w*.-. M..
Ori.ing sr C.nditl.n
Op«WineTel. N..Nome Add,...

S

Passengers Addy... Cpdi$.eN.w.

In Suspect's
Vehicle

National Safety Council, 423 North Michigan Ave.. Ghicoge, 111. 40611 fil.d w x5, d
14fec.d I. 11.f.A.

Figure 11-8 (cont'd.) -
•
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HENNEPIN COUNTY

ALCOHOL SAFETY ACTION PROJECT ALCOHOL RELATED TRAFFIC ARREST FORM

338-4756


ARRESTED:

Name: Birthdate / /


(first) -(middle) (last) (mo) (day) -Cy-r)


Address: Male Female 
(street) (city) (Z(P CODE) 

ARRESTING OFFICER: 
ARREST: 

Date Time_ Dept: 
(mo) (day) -Cy-r-) . lock)(24-h r_c _


Location:

Street: Name or #


City:	 ZIP CODE Duty: Regular ASAP 

Check if charged with:	 SCREENING TEST: 
DWI Breathalyzer (3) 
DAS or Revocation Alco-Limiter (4) 
Careless Borg-Warner (5) 
Open Bottle (6) 
Ran Stop Sign or Light (7) 
Speeding (8) 

List other traffic related:	 Driver refused, 
under Implied Consent (9) 
No screening test offered (0) 

Screening test results: 
Green Pass BAC or 

If more, check here Yellow Fail digits 
Red 

Was driver in accident? 
EVIDENTIARY TEST: 

No Blood (I) BAC 
Urine (2) 

Yes (see below) Breathalyzer (3) 
(4) 

FOR ACCIDENT ONLY: (5) 
(6)


Only one driver involved (7)

Two or more drivers (8)


Driver refused, 
Check each that applies: under Implied Consent (9) 

Frjai, non-pedestrian No evidentiary test made (0) 
Injury, non-pedestrian Why? 
Property damage 
injury, ped's"trian 
Fatal, pedestrian 

Number of fatalities 

Number of injured 

Figure 11-9 
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IMPLIED CONSENT ADVISORY


(TO BE READ TO SUBJECT AT TIME, OF REFUSAL)


at this time you are tinder arrest, and are 
Ndmc) 

charged with the offense of driving or operating a motor vehicle while under the 
influence of an alcoholic beverage. 

I am requesting you at this time to give a sample of your blood to determine the 
alcoholic content. If you do not wish to give a blood sample, you may instead give a 
sample of your (breath) (use) for that purpose. 

The sample of blood would be taken at il ^^ - •. pzf . ! . ,may qualified 
(Hospital) 

medical personnel. A sample of your (breath) (u*ie) would be taken in the following 
manner..... (explain). 

You have the z'ight to have additional tests of your blood, breath or tire, made by 
someone of your own choosing. These test results can be used for your own p,.=pose-
They must, however, be made at your expense and while in custody. If you want these 
additional tests, you will be allowed to contact your attorney, doctor or any other 
person you wish to arrange for these to be made. 

If you refuse to give a sample of your blood, or (breath) (mine) instead, in the 
manner in which I have indicated, your driver's license may be revoked by the State 
solely because of your refusal. This revocation could occur regardless of whether you 
are found guilty or innocent of the offense for which you have been arrested today. 

This information I have just given you is called the "Implied Consent" law. Do you 

understand this?. Of y 
(Note response) 

Do you consent to give a sample of your blood as I have asked? 
Response) 

Do you choose instead to givea sample of your (breath) (e-) instead of 

blood? 
Response) 

Is there any reason why you do not wish to give a sample of your blood or (breath) 

(urine) ?__- --!a 
(Note Response 

:-:rr_J of request 7 _ 

Signature of Officer making request 

(Complete reverse side if refusal.) 

Figure 11-10 264 
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IMPLIED CONSENT LAW 
PEACE OFFICER'S CERTIFICATE* 

, a member of the 
(Printed Name)	 (Law Enforcement Agency) 

certify to the Commissioner of Public Safety, State of Minnesota, that: 

1.	 I am a "peace officer" as provided in Minnesota Statutes Sec. 169.123, subdivision 1. 

2. On , 19 I had reasonable and probable grounds to believe 
hat the person named below had been driving or operating a motor vehicle upon the public highways at 

in County, while 
under the influence of an alcoholic beverage, contrary to law. 

(Name first middle last )	 (Date of Birth) 

(Driver License No.) (State of Issue) jAd ress


3.	 The following circumstance(s) existed (check applicable blocks): 

( )	 Said person was lawfully placed under arrest for the commission of the above described 
offense. 

( )	 Said person was involved in a motor vehicle collision resulting in property damage, personal 
injury, or death. 

( )	 Said person refused to take the preliminary screening test provided for by Minnesota 
Statutes 1969 169.121, subd. 1, as amended. 

( )	 The preliminary screening test provided for by Minnesota Statutes 1969 169.121'subd.1, as
amended, was administered to said person and recorded a blood alcohol level of .10 percent 
or more by weight of alcohol. 

4. Said person refused on this occasion to permit a sample of blood, or breath in lieu 
hereof, to be taken, to determine the alcoholic content of his/her blood. 

5. Said person was informed of the consequences of the refusal to permit a sample of blood, or 
breath or urine in lieu thereof, to be taken, and was so advised by reading the reverse of this form. 

(Signature of Peace Officer) 

( Peace Officer) 

The undersigned attest that the statement of above is 
true to the best of their knowledge and belief. 

(Witness Signature, Printed Name & Agency) 

SEND with copy of arrest report or

memorandum of circumstances to:


Department of Public Safety

Driver License Division

State Highway Building

St..Paul, Minnesota 55101


S 1802	

(Witness Signature, Printed Name & Agency) 
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IMPLIED CONSENT ADVISORY 
(To be used to request chemical test of individual and record his responses. Cross out 
references to any test not available.) 

, I have reasonable grounds to believe that you have 
driven or operated a motor vehicle while under the influence of an alcoholic beverage. 

In addition (cite applicable condition): 

q	 You have been placed under arrest for this offense. 

You have been involved in a motor vehicle collisiot: resulting in

(property damage) (personal injury) (death) (Cross out inapplicable itcins)


q	 You have refused to take the preliminary screening test provided for by law and requested of 
you. 

q	 A preliminary screening test provided for by law has been administered to you, and has recorded 
your blood alcohol level to be .10 per cent or more by weight of alcohol. 

A this time, I am requesting you to give a sample of your blood to detk:rmine the alcoholic content. 
This sample would be taken at , by a doctor, registered nurse,

(Hospital or other location) 
or medical technician. If you do not wish to give a blood sample, I request that you give a sample of your 
(breath) for that purpose. Such a sample would be taken in the following manner.... . 
(explain). 

After you have made your election concerning tests requested by me, you have the right to have 
additional tests of you- blood, breath, or urine made by"someone of your own choosing. The results of such 
tests can be used for your own purpose. However, they would be at your own expense. If you wish such 
additional tests, you will be allowed to contact your attorney, doctor, or anyone else to arrange for them. 

However, you may not avoid or delay responding to my request that you submit to a test of your 
blood or (breath), ` in reliance on your rights to remain silent or to consult with an attorney 
These rights do not apply merely to the taking of such tests. 

If you refuse to give a sample of your blood, or (breath) instead, as I have reque.ile.d. 
your driver's license may be revoked by the State for a period of six months solely because of this, reiusi, 
Such revocation could occure regardless of whether or not you are convicted of the offense of driving o: 
operating a motor vehicle under the influence of an alcoholic beverage. 

The information I have given you is based on the Minnesota "Implied Consent" law. Do u 
understand this? 

(Response) 

Do you consent to give a sample of your blood as I have asked? 
(Response) 

Do you choose instead to give a sample of your (breath) instead of blood? 

Is there any reason why you are unable or unwilling to give a sample of y^t'r h!:.:. 
(breath), )? 

(Response) 

Time and Date of Request: 

(Complete reverse side if refusal) 

Printed name and signature of officer m2 1 t:r.7 266 
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BF.EPtTHALYZER VAN LOG HCASAP/10 /1/72 

DATE MILEAGE END DEPARTMENT 

HOURS WORKED FROM: MILEAGE START OFFICER(S) 

(24 HOUR CLOCK) TO: MILES DRIVEN COMMUNITIES 

PATROLED 

INDEPENDENT COMMUNITY OF /REASON SCREEN 
TIME ACTICN OR ARRESTING OFFICE FOR STOP AND/OR TIME OF RESULT 

STOP CLEAR CALLED & LOCATION EVID TEST TEST.. OF TEST COMMENTS 

. 

f 

.


Figure 11-15 
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MINNEAPOLIS POLICE DEPARTMENT 
Traffic Division - Chemical Test Section 

Case No. 

is ,living at 

in the City of State of , so hereby 

state that I was fully advised of the following: 

1.	 That any test, chemical or otherwise, that I take for the 
purpose of determining whether or not I am under the influence 
of an alcoholic beverage must be voluntary and with my 
consent, and that the results of such test, or tests may 
be used for or against me in the event of a trial. 

2.	 That I have the right to. have additional tests made by a

physician, medical technician, or registered nurse of my

own choosing.


3.	 That I may refuse to take a blood test, or breath test to 
determine the alcoholic content of my blood, but that such 
refusal may result in my right to drive being revoked or 
denied. 

Do you consent to take a chemical test? 

I do hereby voluntarily and of my own free will consent to take a ch'miral 
test to determine whether or not I am under the influence of an alcoholic-
beverage. 

Signed 

DATE TIME ARRIVAL 

ARRESTING OFF. 

WHERE ARR. D.O.B. 

DESC. HT. WHT. AGE GLASSES 

CLOTHING; Pants 

Shirt 

Coat 

CONDITION: Torn Dirty Work Dress Casual 

Orderly Disorderly Other 

268 
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MISSOURI (KANSAS CITY)

Section 1 -Legislative Provisions

NOTICE OF PROMULGATION

In accordance with the authority vested by law in the State
Board of Health of the Department of Public Health and Welfare,
these rules and regulations are promulgated for the determination
of the alcoholic content of blood from a sample of expired (alveo-
lar) air. This action is taken in accordance with the provisions
of Section 564.441 and Section 564.442, Missouri Revised Statues.

r.

11

1.

4

IN WITNESS WHEREOF I have
hereunto set my hand and
caused the Seal of the
Missouri Division of Health
to be affixed.

Done at the CITY OF JEFFERSON
this 29th day of November in
the year of our Lord, Nineteen
Hundred and 72.

Z'7 z--,)

10

4

0

Lester L. Cox
Chairman
Missouri State Board of Health
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NOTICE


In accordance with the authority vested by law in the State 
Board of Health of .the Department of Public Health and Welfare, 
these rules and regulations are promulgated for the determination 
of the alcoholic content of the blood by a chemical analysis of 
the breath of a person arrested for any offense arising out of acts 
alleged to have been committed while the person was driving a 
motor vehicle while intoxicated. 

This action is taken in accordance with the provisions of 
Section 564.441 and Section 564.442 RSMo. These regulations 
were filed with the Secretary of the State of Missouri on Decem
ber 8, 1972. 

POWERS AND DUTIES OF THE DIVISION 

The Division of Health is authorized to: 
(1) Approve methods to determine the amount of alcohol in a 

person's blood as determined by a breath test. 
(2) Determine the qualifications and competence of individ

uals to perform breath alcohol analyses. 
(3) Issue permits to qualified individuals to perform breath 

alcohol analyses, which permits shall be subject to termination 
or revocation. 

SECTION 1 

DEFINITIONS 

Division - Is the Division of Health of the Department of Public

Health and Welfare, State of Missouri.

Alcohol - Is ethanol, C2H5OH.

Blood Alcohol - The alcoholic content of blood as measured by

the percent by weight of alcohol based upon grams of alcohol per


one hundred milliliters of blood.


Breath Analyzer - A device approved by the Division which:

(1) directly measures the alcohol in expired (alveolar) air and 
indicates the alcoholic content of the blood in grams per 100 mil
liliters of blood, or; (2) captures the alcohol in expired (alveolar) 
air and from which the alcoholic content of the blood can be cal
culated in grams per 100 milliliters of blood. 
Permit - A written authorization from the Division to indicate 
that an individual is qualified and competent to perform analyses 
of breath for alcoholic content and/or to serve as an instructor in 
the operation of breath analyzers and who has met the require
ments established in these regulations. 
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SECTION 2


PERMITS 

A. The following three types of permits shall be issued by the 
Division: 
Type I - Permit to determine the alcoholic content of the 
blood from a sample of expired (alveolar) air utilizing stan
dard quantitative chemical analyses as approved by the Di
vision. 
Type II - Permit to instruct and supervise operators of spec
ified breath analyzer devices for the determination of alco
holic content of blood from a sample of expired (alveolar) air. 
Type III - Permit to operate specified breath analyzer de
vices for the determination of alcoholic content of blood from 
a sample of expired (alveolar) air. 

B. Permits will be issued on a biennial basis and shall be ter
minated at the expiration of the period for which issued by 
the failure of permittee to renew. 

C. Permits may be terminated or revoked by the Division upon 
notice sent by registered or certified mail. 

D. Application for Type I, II or III Permits. 
1. Applications for permits or renewals shall be made on 

forms provided by and available from the Director of Bu
reau of Laboratory Services, Missouri Division of Health, 
Broadway State Office Building, Jefferson City, Missouri. 

2. Completed applications for permits shall be sent to the 
Director, Bureau of Laboratory Services, Missouri Division 
of Health, Broadway State Office Building, Jefferson City, 
Missouri. 

E. No approval or certification shall become effective until a 
permit has been issued to the applicant by the Division. 

SECTION 3 

QUALIFICATIONS FOR PERMITS 

A. For a Type I permit the applicant shall: 
1. Be not less than 21 years of age. 
2. Have knowledge of the chemistry of alcohol and of other 

substances of proper concern in the determination of alco

holic content of expired (alveolar) air and demonstrate 
his ability to perform satisfactory qualitative and quanti

tative determinations for alcohol as outlined in the 

Operating Rules, Section 4. Evidence of knowledge may

consist of proof that the applicant has been licensed to 
practice medicine in Missouri, or graduated from a recog

nized college or university with a major in chemistry; or 
proof of equivalent education in chemistry; or the appli

cant may take an examination given by the Division and 

thereby prove his knowledge of the subject. 
3. Possess or have access to suitable apparatus and reagents 

to perform tests as approved by the Division. 
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B. For a Type II permit the applicant shall: 
1. Be not less than 21 years of age. 
2. Possess the qualifications required for a Type III permit 

and in addition demonstrate to the satisfaction of the Di
vision complete knowledge of the mechanical and theo
retical operation of each and every breath analyzer for 
which a permit is issued. 

C. For a Type III permit the applicant shall: 
1. Be not less than 21 years of age. 
2. Have successfully completed a recognized training course 

conducted by a person in possession of a valid Type II 
permit issued by the Division, or have successfully com
pleted a recognized training course which is approved by 
the Division, or offer proof of equivalent qualifications to 
the satisfaction of the Division. 

SECTION 4 

OPERATING RULES 

A. PERMITTEE, TYPE I, for the determination of the alcoholic 
content of the blood from a sample of expired (alveolar) air 
utilizing standard quantitative chemical analyses. 
L The permittee shall accept for test only specimens prop

erly identified and submitted in a manner so that reliable 
results are possible. 

2. He shall conduct all analyses in a fair, impartial and com
petent manner. 

3. He shall keep adequate records of receipts and analyses 
of all specimens. 

4. Permittee shall examine and report results on check spec
imens for alcohol, provided by the Division, at intervals 
deemed to be appropriate by the Division. 
(a) The error in the analysis of check specimens by per

mittees or prospective permittees, shall be not greater 

than plus or minus 10% of the known value. 

(b) Failure by a permittee to maintain the required degree 
of accuracy in (a) above will be considered cause for 
revocation of his permit. 

(c) Prospective permittees shall be allowed two attempts 
to produce results of the accuracy stated in (a) above. 
In the event the prospective permittee does not pro
duce the required degree of accuracy in the two 
attempts allowed he may then present to the Division 
a plan of remedial action. If, in the opinion of the 
Division, such plan justifies a further attempt at 
qualification, the applicant may be retested. 

B. PERMITTEE, TYPE II, for the instruction and supervision of 
operators of breath analyzers for the determination of alco
holic content of the blood from a sample of expired (alveolar) 
air. 
L He shall be authorized by the Division to instruct and 

supervise operators of breath analyzers. 
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2. He shall conduct training courses which are of such dura
tion of time as may be required to insure proficiency on 
the part of the trainee. 

3. He shall make recommendations to the Division for or 
against-issuance of a permit for each individual he shall 
have trained. 

4. He shall conduct periodic evaluations of the proficiency 
of operators under his supervision and shall report his 
findings to the Division. In addition, he shall recommend 
the continuance or discontinuance of permits as his find
ings and judgment shall dictate. Upon receipt of such 
findings and recommendations the Division, may at its 
discretion, require the permittee to show cause within ten 
days of receipt of notice, why said permit should not be 
revoked. 

S. He shall conduct periodic calibrations of all breath ana-
lyzer devices under his supervision and report the results 
of his findings to the Division. 

6. He shall maintain complete records of all calibration data 
of breath analyzer devices under his supervision. 

C. PERMITTEE, TYPE III, for the operation of breath analyzer 
for the determination of alcoholic content of blood from a
sample of expired (alveolar) air. 
1. He shall adhere strictly to the operating procedures set 

forth by the manufacturer of the device for which he holds 
a permit. 

2. He shall effect no modifications of the device or its oper
ating procedure without the written consent of the Division. 

3. He shall certify with each report of test: 
(a) That there has been no deviation from procedures out

lined by the manufacturer other than those approved 
by the Division. 

(b) The manufacturer's identity and lot numbers, if any, 
of reagents used. 

(c) That to the best of his knowledge the breath analyzer 
device was functioning properly. 

4. He shall maintain a complete record of all tests performed 
by him. 

S. He shall allow only a person, authorized by the Division, 
to repair, modify or otherwise alter the breath analyzer 
under his control. 

6. He shall suspend use of the breath analyzer under his 
control at any time that he has reason to believe it is 
functioning improperly. 

7. He shall employ only single test chemical reagents re
ceived in a sealed condition and from a source approved by 
the Division. Approved sources are: Smith & Wesson Elec

tronics Company (formerly Stephenson Corporation), Eaton-
town, New Jersey, and Intoximeters, Incorporated, St. 
Louis, Missouri. 

8. fie shall insure that the individual to be tested has in

gested no alcoholic substance nor vomited within 1S min
utes preceding collection of the sample of air to be tested. 

9. He shall identify, label and protect any preserved sample,
if applicable, for subsequent chemical analysis in such a 
manner that legal continuity will be maintained. 
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10. The permittee shall submit to- periodic examinations as 
requested by the Division. 

D. SERVICE RECORDS, BREATH ANALYZER DEVICES 
A permanent record for each breath analyzer shall be main
tained to indicate all repairs, modifications, alterations and 
calibrations. This record must indicate dates and name of 
person or agent performing the repair,,modification, alteration 
or calibration. 

SECTION 5 

REPORTING OF RESULTS FOR MEDICO LEGAL PURPOSES 

Results of the determination of the alcoholic content of blood 
from a sample of expired (alveolar) air shall be recorded as hun
dredths of one (1) percent; for example, a determination of 0.149 
percent shall be reported as 0.14 percent. 

SECTION 6 

APPROVAL OF TESTS 

An applicant for a Type I permit shall, at the time of making 

application, state the analytical method or methods he plans to 

use and furnish details of the technique or make reference to 

scientific literature where the details of technique are readily 

available. Results obtained by the applicant in examination of 

check specimens for alcohol provided by the Division shall be 

considered in the determination of competency to perform such 

tests or techniques. 

SECTION 7 

ADVERTISING 

No advertising is permitted which states or implies that a 

person holding a permit is approved by the Division to perform 

any tests other than those specified in the permit. 

SECTION 8 

LIST OF APPROVED BREATH ANALYZER DEVICES 

The following devices are those approved for use in the de
termination of the alcoholic 'content of blood from a sample of 
expired (alveolar) air. 

Name Manufacturer 

Breathalyzer, up to and Smith & Wesson Electronics Co. 
including Model 900A (formerly Stephenson 

Corporation) 
Eatontown, New Jersey 
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D.P.C. Intoximeters, Incorporated 
St. Louis, Missouri 

Photoelectric Intoximeter 'I 

Gas Chromatograph Intoximeter 

ALCO-TECTOR Decatur Electronics, Inc. 
Decatur, Illinois 

MISSOURI STATUTES REQUIRING BREATH ANALYZER TESTS 

564.441 1. Any person who operates a motor vehicle upon 
the public highways of this state shall be deemed to have given 
consent to, subject to the provisions of this act, a chemical test 
of his breath for the purpose of determining the alcoholic content 
of his blood if arrested for any offense arising out of acts which 
the arresting officer had reasonable grounds to believe were com
mitted while the person was driving a motor vehicle while intox
icated. The test shall be administered by or at the direction of a 
law enforcement officer whenever the person has been arrested 
for the offense. 

2. Chemical analysis of the person's breath, to be consid
ered valid under the provisions of this act, shall be performed 
according to methods approved by the state division of health 
by a person possessing a valid permit issued by the state divi
sion of health for this purpose. The state division of health is 
authorized to approve satisfactory techniques or methods, to 
ascertain the qualifications and competence of individuals to 
conduct analysis, and to issue permits which shall be subject to 
termination or revocation by the state division of health. 

3. The person tested may have a physician, or a qualified 
technician, chemist, registered nurse, or other qualified person of 
his own choosing administer a test in addition to any administered 
at the direction of a law enforcement officer. The failure or in
ability to obtain an additional test by a person shall not preclude 
the admission of evidence relating to the test taken at the direc
tion of a law enforcement officer. 

4. Upon the request of the person who submits to a chemical 
test at the request of a law enforcement officer, full information 
concerning the test shall be made available to him. 

Section 1. Section 564.442, RSMo. Supp. 1971, is repealed 
and one new section enacted in lieu thereof, to be known as sec
tion 564.442, to read as follows: 

564.442 1. Upon the trial of any criminal action or viola
tions of county or municipal ordinances arising out of acts al
leged to have been committed by any person while driving a motor 
vehicle while intoxicated, the amount of alcohol in the person's 
blood at the time of the act alleged as shown by chemical anal
ysis of the person's blood, breath, saliva or urine is admissible 
in evidence. Such evidence shall be construed as follows: 

(1) If there was five-hundredths of one percent or less by 
weight of alcohol in his blood, it shall be presumed that the per
son was not intoxicated at the time the specimen was obtained; 
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(2) If there was in excess of five-hundredths of one percent 
but less than ten-hundredths of one percent by weight of alcohol 
in his blood, the fact shall not give rise to any presumption that 
the person was or was not intoxicated, but the fact may be con
sidered with other competent evidence in determining whether the 
person was intoxicated; 

(3) If there was ten-hundredths of one percent or more by 
weight of alcohol in the person's blood, this shall be prima facie 
evidence that the person was intoxicated at the time the speci
men was taken. 

2. Percent by weight of alcohol in the blood shall be based 
upon grams of alcohol per one hundred milliliters of blood. 

3. The foregoing provisions of this section shall not be 
construed as limiting the introduction of any other competent 
evidence bearing upon the question whether the person was intox
icated. 

564.444 1. If a person under arrest refuses upon the re
quest of the arresting officer to submit to a chemical test, which 
request shall include the reasons of the officer for requesting the 
person to submit to a test and which also shall inform the person 
that his license may be revoked upon his refusal to take the test, 
then none shall be given. In this event, the arresting officer, if 
he so believes, shall make a sworn report to the director of rev
enue that he has reasonable grounds to believe that the arrested 
person was driving a motor vehicle upon the public highways of 
this state while in an intoxicated condition and that, on his 
request, refused to submit to the test. Upon receipt of the officer's 
report the director shall revoke the license of the person refusing 
to take the test for a period of not more than one year; or if the 
person arrested be a non-resident, his operating permit or privi
lege shall be revoked for not more than one year; or if the person 
is a resident without a license or permit to operate a motor vehi
cle in this state, an order shall be issued denying the person the 
issuance of a license or permit for a period of not more than one 
year. 

2. If a person's license has been revoked because of his 
refusal to submit to a chemical test, he may request a hearing 
before a court of record in the county in which he resides or in 
the county in which the arrest occurred. Upon his request the 
clerk of the court shall notify the prosecuting attorney of the 
county and the prosecutor shall appear at the hearing on behalf 
of the arresting officer. At the hearing the judge shall determine 
only: 

(1) Whether or not the person was arrested; 
(2) Whether or not the arresting officer had r e a s o n a b l e 

grounds to believe that the person was driving a motor vehicle 
while in an intoxicated condition; and, 

(3) Whether or not the person refused to submit to the test. 
3. If the judge determines any issue not to be in the affirm

ative, he shall order the director to reinstate the license or per
mit to drive. 

4. Requests for review as herein provided shall go to the 
head of the docket of the court wherein filed.* 

*From Rules for Determination of Blood Alcohol Breath Analysi-. 
Missouri Division of Health. 

a 
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AN ACT 
Relating to coroners' duties and powers in certain deaths. 

Be it enacted by the General Assembly of the State of Missouri, as follows: 

Section 1. If any driver or pedestrian within his juris

2 diction dies within four hours of and as a result of an 

3 accident involving a motor vehicle, the coroner shall report 

4 the death and circumstances of the accident to the Missouri 

5 division of highway safety in writing. The report shall be 

G made within five days of the conclusion of the tests required 

7 in section 2 of this act. 

Section 2. The coroner shall make or cause to be made 

2 such tests as are necessary to determine the presence and 

3 percentage concentration or alcohol, and drugs if feasible, in 

4 the l> oc ► d of the driver or pedestrian. The results of these tests 

5 shall be included in the coroner'!, report to the division. 

Section 3. If a coroner is unable to determine .who wits 

2 a pedestrian or the driver of the motor vehicle, he may per
3 form the tests required upon any deceased pcrscon involved if 

4 It appears to him in his judgment that such person was likely 

5 to have been the driver or a pedest.riaii. No test shall he rc-

G quired or performed upon any person under sixteen years of 

7 age. If a coroner is unable to dctcrn ► iue whether a driver or 

8 pedestrian was sixteen years of ag; or older, he may in the 

0 exercise of his judgment perform or not perform the tests. 

Section 4. The contents of the rIl ► urt and results of any 

2 test made pursuant to the requirement: or authorizations of 

3 this act shall be used only for statistical purposes which do 

4' not reveal the identity of the deceased. 
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SENATE BILL NO. 472

77TH GENERAL ASSEMBLY 

INTRODUCED BY SENATOR WATERS., 

Pre-filed December 18, 1973, and 1,000 copies ordered printed. 

VINITA B. RAMSEY, Secretary. 
2032 

AN ACT 
To repeal section 302.302, RSMo 1969, relating •to offenses for 

which points may be assessed against chauffeurs' or operators' 

licenses, and to enact in lieu thereof two new sections relating 

to the same subject. 

Be it enacted by the General Assembly of the State of Missouri, as follows: 

Section 1. Section 302.302, RSMo 1969, is repealed and 

2 two new sections enacted in lieu thereof, to be known as 

3 sections 302.302 and 564.439, to read as follows: 

302.302. 1. The director of revenue shall put into effect 

2 a point system for the suspension and revocation of chauffeurs' 

3 and operators' licenses. Points shall be assessed only after a 

4 conviction or forfeiture of collateral. The initial point value 

5 Is as follows: 

6 (1) Any moving violation of a state law or county or 

7 municipal traffic ordinance not listed in this section, other than 

8 a violation of vehicle equipment provisions ........ 2 points 

9 (except any violation of municipal stop sign ordinance where 

10 no accident is involved .......................... 1 point) 

11 (2) Speeding 

12 In violation of a state law ....................... 3 points 

13 In violation of a county or municipal ordinance .... 2 points 

14 (3) Leaving the scene of an accident in violation of sec

15 •tion 564.450, RSMo ............................ 12 points 

16 In violation of any county or municipal ordinance . 6 points 

17 (4) Careless and imprudent driving in violation of sec

18 tion 304.016, subsection 4, RSMo ................ 4 points 

19 In violation of a county or municipal ordinance ... 2 points 
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20 (5) Operating without a license after suspension or rev

21 ocation and prior to restoration of operating privileges which 

22 have been suspended or revoked ................. 12 points 

23 (6) Obtaining a license by misrepresentation .12 points 

24 (7) Driving while in an intoxicated condition or under 

25 the influence of narcotic drugs 

26 [In violation of state law] ......................12 points 

27 [In violation of a county or municipal ordinance 6 points 

28 (8) Driving with blood alcohol content ten-hundredths of 

29 one percent or more by weight 

30 In violation of state law ......................... 6 points 

31 In violation of at county or municipal ordinance .... 6 points 
0 

9

•

9 

1P

32 [(8)] (9) Any felony involving the use of a motor ve

33 hicle .......................................... 12 points 

34 [(9)3 (10) Knowingly permitting unlicensed operator 

35 to operate a motor vehicle ....................... 4 points 

36 2. An additional two points shall be assessed when per

37 sonal injury or property damage results from any violation 

38 listed in subsection 1 and if found to be warranted and cer

39 tified by the reporting court. 

40 3. When any of the acts listed in subdivision (2), (3), 

41 (4) or (7) of subsection 1 constitutes both a violation of a 

42 state law and a violation of a county or municipal ordinance, 

43 points may be assessed for either violation but not for both. 

564.439. 1. No person shall drive or be in actual phys

45 1cal control of a motor vehicle when the person has ten

46 hundredths of one percent or more by weight of alcohol in his 

47 blood. As used In this section, percent by weight of alcohol in 

48 the blood shall be based upon grams of alcohol per one hun. 

49 dred milliliters of blood and may be shown by chemical anal

50 is of the person's blood, breath or other bodily substance. 

51 2. Any person who violates the provisions of this section 

52 is guilty of a misdemeanor and, upon conviction, shall be pun

53 ished as follows: 

54 (1) For the first offense, by a fine of not less than fifty 

55 dollars or by confinement in the county jail for a terns of not 

56 more than three months, or by both such fine and confinement; 

57 (2) For the second offense, by confinement in the county 

58 jail for a term of not less than seven days and not more than 

59 six months; 
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60 (3) For the third and subsequent offenses, by confine. 

61 went in the county jail for a tern of not less than forty-five 

62 days and not more than one year. 

63 3. Evidence of prior convictions shall be heard and dc

64 termined by the trial court, out of the hearing of the jury prior 

65 to the submission of the case to the jury, and the court shall 

66 enter its findings thereon. 

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in title bill is 
not enacted and Is intended to be omitted in the law. 

SECOND REGULAR SESSION 

SENATE BILL NO. 473

77TH GENERAL ASSEMBLY 

INTRODUCED BY SENATOR WATERS. 

Pre-flied December 18, 1973, and 1,000 copies ordered printed. 

VINITA E. RAMSEY, Secretary. 
2035 

AN ACT 
To repeal section 564.441, RSMo 1969, relating to chemical breath 

test, and to enact in lieu thereof one new section relating to 

the same subject. 

Be it enacted by the General Assembly o/ the State of Missouri, as follows: 

Section 1. Section 564.441, RSMo 1969, is repealed and 

2 one new section enacted in lieu thereof, to be known as sec

3 tion 564.441, to read as follows: 

564.441. 1. Any person who operates a motor vehicle 

2 upon the public highways of this state shall be deemed to have 

3 given consent to, subject to the provisions of sections 564.441, 

4 564.442 and 564.444, a chemical test of his breath for the 

5 purpose of determining the alcoholic content of his blood if 

6 arrested for any offense arising out of acts which the arresting 

7 officer had reasonable grounds to believe were committed 

8 while the person was driving a motor vehicle while intox
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9 Icated. The test shall be administered by or at the direction 

10 of a law enforcement officer whenever the person has been 

11 arrested for the offense. 

12 2. Chemical analysis of the person's breath, to be con

13 sidered valid under the provisions of sections 564.441, 564.442 

14 and 564.444, shall be performed according to methods ap

15 proved by the state division of health by a person possessing 

16 a valid permit issued by the state division of health for this 

17 purpose. The state division of health is authorized to approve 

18 satisfactory techniques or methods, to ascertain the qualifica

19 tions and competence of individuals to conduct analysis, and 

20 to issue permits which shall be subject to termination or revo

21 cation by the state division of health. For the purpose of show

22 lug the accuracy of instruments and the makeup of chemicals 

23 used in such tests, affidavits of the person testing the instru

24 inents or chemicals shall be admissable in evidence in all ju

25 dicial or administrative proceedings in this state. 

26 3. The person tested may have a physician, or a qualified 

27 technician, chemist, registered nurse, or other qualified *per

28 son of his own choosing administer a test in addition to any 

29 administered at the direction of a law enforcement officer. The 

30 failure or inability to obtain an additional test by a person 

31 shall not preclude the admission of evidence relating to the 

32 test taken at the direction of a law enforcement officer. 

33 4. Upon the request of the person who submits to a chem

34 ical test at the request of a law enforcement officer, full in

35 formation concerning the test shall be made available to him. 
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SECOND REGULAR SESSION


[TRULY AGREED TO AND FINALLY PASSED]


HOUSE BILL N0.1497

76TH GENERAL ASSEMBLY 

ILrI ACT 
To repeal section 564.442, RSMo Supp. 1971, relating to certain 

chemical analyses of the blood of certain motor vehicle oper

ators and to enact in lieu thereof one new section relating to 

the same subject. 

Be it enacted by the General Assembly of the State of Missouri, as follows; 

Section 1. Section 564.442, RSMo Supp. 1971, is repealed 

2 and one new section enacted in lieu thereof, to be known as 

3 section 564.442, to read as follows : 

564.442. 1. Upon the trial of any criminal action or vio

2 lations of county or municipal ordinances arising out of acts 

3 alleged to have been committed by any person while driving a 

4 motor vehicle while intoxicated, the amount of alcohol in the 

5 person's blood at the time of the act alleged as shown by chem

5a teal analysis of the person's blood, breath, saliva or urine is ad

5b missible in evidence. Such evidence shall be construed as 

6 follows: 

6a (1) If there was five-hundredths of one percent or less 

7 by weight of alcohol in his blood, it shall be presumed that 

8 the person was not intoxicated at the time the specimen was 

9 obtained; 

10 (2) If there was in excess of five-hundredths of one per

11 cent but less than ten-hundredths of one percent by 

12 weight of alcohol in his blood, the fact shall not 

13 give rise to any presumption that the person was or was not 

14 intoxicated, but the fact may be considered with other compe

15 tent evidence in determining whether the person was intoxi

16 cated; 
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17 (3) If there was ten-hufldredths of one percent 

18 or more by weight of alcohol in the person's blood, 

19 this shall be prima facie evidence that the person was 

20 intoxicated at the time the specimen was taken. 

21 2. Percent by weight of alcohol in the blood shall be 

22 based upon grams of alcohol per one hundred milliliters 

23 of blood. 

24 3. The foregoing provisions of this section shall not be 

25 construed as limiting the introduction of any other competent 

26 evidence bearing upon the question whether the person was 

27 intoxicated. 

504.440. Driving motor vehicle while Intoxicated-penalties-evidence 
of prior convictions, how heard 

No person shall operate a motor vehicle while in an intoxicated con
dition. Any person who violates the provisions of this section shall 
be deemed guilty of a misdemeanor on conviction for the first two vio
lations therecf, and a felony on conviction for the third and subsequent 
violations thereof, and, on conviction thereof, be punished as follows: 

(1) For the first offense, by a fine of not less than one hundred dol
lars or by imprisonment in the county jail for a term not exceeding six 
months, or by both such fine and Imprisonment; 

(2) For the second offense, by confinement In the county jail for 
a term of not less than fifteen days and not exceeding one year; 

(3) For the third and subsequent offenses, by confinement in the 
county jail for a term of not less than ninety days and not more than 
one year or by imprisonment by the department of corrections for a term 
of not less than two years and not exceeding five years. 
Evidence of prior convictions shall be heard and determined by the trial 
court, out of the hearing of the jury prior to the submission of the case 
to the jury, and the court shall enter its findings thereon. As amended 
Laws 1963. p. 686. § 1; Laws 19G7. p. 410, 4 1. 

*From the Missouri State Code. 
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Sec. 34.116. Persons tinder influence of intoxicating liquor. 

(a) It is unlawful for any person who is under the influence 
of intoxicating liquor to operate or be in actual physical control 
of any vehicle within this city. 

(b) Upon the trial of any action or proceeding arising out of 
acts alleged to have been committed by any person while 
operating or in actual physical control of a vehicle while under 
the influence of intoxicating liquor, the amount of alcohol in 
the person's blood at the time alleged as shown by chemical 
analysis of the person's blood, urine, breath, or other bodily 
substance shall give rise to the following presumptions: 

1. If there was at that time 0.05 percent or less by weight of 
alcohol in the person's blood, it shall be presumed that the 
person was not under the influence of intoxicating liquor. 

2. If there was at that time in excess of 0.05 percent but less 
than 0.10 percent by weight of alcohol in the person's 
blood, such fact shall not give rise to any presumption that 
the person was or was not under the influence of intoxicat
ing liquor, but such fact may be considered with other 
competent evidence in determining whether the person 
was under the influence of intoxicating liquor. 

3. If there was at that time 0.10 percent or more by weight 
of alcohol in the person's blood, it shall be presumed that 
the person was under the influence of intoxicating liquor. 

4. Percent by weight of alcohol in the blood shall be based 
upon milligrams of alcohol per one hundred milliliters of 
blood. 

5. The foregoing provisions of this section shall not be con
strued as limiting the introduction of any other competent 
evidence bearing upon the question whether the person 
was under the influence of intoxicating liquor. 

6. Chemical analyses of the person's blood, urine, breath, or 
other bodily substance to be considered valid under the 
provisions of this section shall have been performed ac
cording to methods approved by the State Department of 
Public Health and Welfare and by an individual possessing 
a valid permit issued by the State Department of Public 
Health and Welfare for this purpose. 
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7. When a person shall submit to a blood test at the request 
of a law enforcement officer under the provisions of this 
section, only a physician or a registered nurse (or other 
qualified person) may withdraw blood for the purpose of 
determining the alcoholic content therein. This limitation 
shall not apply to the taking of breath or urine specimens. 

8. The person tested may have a physician, or a qualified 
technician, chemist, registered nurse, or other qualified 
person of his own choosing administer a chemical test or 
tests in addition to any administered at the direction of a 
law enforcement officer. The failure or inability to obtain 
an additional test by a person shall not preclude the ad
mission of evidence relating to the test or tests taken at the 
direction of a law enforcement officer. 

(c) Every person who is convicted under the provisions of 
this section shall be punished by imprisonment in the place 
designated by law for not less than thirty (30) days nor more 
than six (6) months, or by a fine of not less than one hundred 
dollars ($100.00), nor more than five hundred dollars 
($500.00), or by both such fine and imprisonment. 

(d) If a person convicted of operating a vehicle while under 
the influence of intoxicating liquor shall subsequently be con
victed of operating a vehicle while under the influence of in
toxicating liquor, he shall be punished by imprisonment in the 
place designated by law for not less than thirty (30) days nor 
more than six (6) months, and in addition thereto, in the discre
tion of the court, by a fine of not less than one hundred dollars 
($100.00) nor more than five hundred dollars ($500.00). 

(e) For the purpose of this section, the record kept by the 
clerk of the court in which the person was convicted, or cer
tified copies of said records, or official records or copies thereof 
kept by any state, shall be admissible as prima facie evidence of 
such conviction. (R.O. S. 58.620(a),(b), added by Ord. No. 
30154, 7-24-64; C.S. Ord. No. 41525, 10-20-72) * 

*From the City of Kansas City, Missouri, Traffic Code. 
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Section 2 - Physical Coordination Tests 

The Special Alcohol Safety Patrol (SASP) of the Kansas City ASAP 

enforcement countermeasure is generally consistent in administering phy

sical coordination tests to suspected drinking drivers. The types of 

tests used are listed on the Alcoholic Influence Report Form (Fig. 12-1), 

but it should be noted that the coin pick-up was eliminated from that 

group. Again, as at several other ASAP sites where a similar decision 

was reached, this particular test was often found to be invalid and of 

poor reliability in approximating levels of impairment. 

Frequently, physical coordination tests were administered twice 

once at the scene of the arrest and again at the testing facility after 

the suspect had undergone the evidentiary breath test. They are, however, 

conducted at the arresting officer's discretion; there are no administra

tive or legal mandates requiring their use. Procedural aspects are vague; 

the Alcoholic Influence Report Form only lists the several varieties which 

may be used, without explaining how the tests should be administered. 

The ASAP Studio (the processing facility which contains the breath 

testing apparatus and video tape gear) is spacious enough to permit carry

ing out physical dexterity tests, and a portion of the facility has been 

set aside for that specific purpose. Within that area, the floor is 

distinctly marked to indicate the lines which the DUI suspect is to follow 

while walking and turning. A video tape camera is trained on the area as 

well, and the suspect's actions and performance may be captured on video

tape, if deemed necessary by the arresting officer. At the time of the 

site visit, videotape was rarely employed, however. Its use was largely 

restricted to cases where the suspect refused to submit a breath sample, 

or where he was believed to be under the influence of drugs other than 

alcohol. 

The results of the physical coordination tests, which are recorded 

on the Alcoholic Influence Report Form, are admissible into evidence at 

the offender's trial. 

Conclusions: Physical coordination testing, as employed by the 

Special Alcohol Safety Patrol of the Kansas City ASAP enforcement 

countermeasure, is apparently conducted more or less routinely in 
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the case of DUI offenses. Although at times the tests would not be 

administered at the scene of the arrest, it was highly probable that

the suspect would be subjected to them after having undergone the


evidentiary breath test. In Kansas City (as well as at most other


ASAP sites which make use of physical coordination tests) the author


was left with the impression that this method of sobriety testing is


not one which is considered to be of great importance in DUI enforce


ment. Although physical coordination testing is dutifully carried


out, it is often administered perfunctorily and sometimes negligently.


Experienced ASAP enforcement officers usually quickly assess the


suspected DUI offender's state of sobriety and normally arrive at a 

decision to effect the arrest before commencing physical coordination 

testing. In the entire sobriety testing configuration, only the re

sults of the evidentiary testing process have a critical impact on 

the manner in which the arrest sequence is carried out, and then only 

in the sense that - should the offender's blood-alcohol concentration 

level fall below the legal presumptive limit - he is generally released 

from custody. Physical coordination tests are largely viewed as a

supplement to other, more damaging evidence, and of limited value to 

the overall enforcement picture. 

Recommendations: If the Special Alcohol Safety Patrol (SASP) of the 

Kansas City Polce Department plans to continue the use of physical 

coordination tests in DUI enforcement, it may be worthwhile to review 

existing procedure for validity. In doing so, ASAP officials may wish 

to examine the possibilities of substituting other testing methods for 

some of the techniques currently suggested by the Alcoholic Influence 

Report Form (Fig. 12-1); i.e., alphabet recitation, etc. Audio re

cordings of the suspect's verbal responses may also be effective as 

evidence at a future trial. Although psychomotor tests do not carry 

as much weight as BAC analyses in court testimony, they may neverthe-

less serve as a significant asset to the prosecution if the tests are 

meaningful and have been properly administered. Of course, psychomotor 

tests are particularly useful in situations where the suspected offender 

refused to submit a sample of a bodily substance for BAC analysis. 
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Section 3 - Pre-arrest Breath Screening 

Not applicable. The ASAP enforcement countermeasure of the Kansas 

City Police Department never employed pre-arrest breath screening, primar

ily because there is no statutory provision authorizing such procedure,. 

Conclusions: Little information was volunteered concerning the 

possible utility of pre-arrest breath screening to the DUI enforce

ment effort in Kansas City. The author concluded that SASP officers 

believe themselves to be sufficiently proficient in their ability to 

detect DUI offenders without having to resort to the use of pre-

screening devices. 

Recommendations: Pre-arrest breath screening is seen by the author 

as a useful and objective measure (useful to both the offender and 

the officer) in the decision-making process faced by the officer when 

confronted with a possible DUI suspect. In situations where impair

ment is not readily noticeable, or where the offender's blood-alcohol 

concentration is comparatively low, an effective breath pre-screening 

device tends to serve as an arbitral functor which usually dispels 

any doubts on the part of the officer and/or the suspected offender 

concerning the suspect's state of impairment (as long as that level 

of impairment was attained by ingestion of alcohol). Although it is 

recognized that the state of the art as pertains to breath pre-screening 

devices is not as advanced as in the case of evidentiary breath testing 

devices, the majority of those portable breath testing devices (PBT's) 

which are and have been experimentally employed by other ASAP enforce

ment countermeasures appear to be reasonably reliable and may be applied 

with some degree of confidence. 

If effectively utilized, PBT's may prove to be instrumental in 

lowering the average blood-alcohol concentration of DUI offenders 

arrested by SASP officers. (It was noted that, in 1973, this average 

was .178%.) Without consistent pre-arrest breath screening, it 

suspected that a number of DUI offenders who are legally impaired are 

released at the scene because officers observe no visible indicators 

of impairment and consider the drinking driver capable of resuming 

operation of his vehicle without endangering others. 
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Section 4 - Evidentiary Sobriety Testing 

Section 34.116 of the Traffic Code of Kansas City sets the presump

tive level of intoxication at .10% of blood-alcohol concentration. No 

presumption may arise at BAC levels ranging from .051% to .099%, although 

a suspected DUI offender may still be charged with the offense and could 

be convicted based upon other incriminating testimony and evidence. If 

the suspect's BAC is at the level of .05% or less, he is presumed not to 

have been intoxicated. (A state statute which has been approved by the 

Missouri legislature provides for a per se level of intoxication at .10% 

blood-alcohol concentration.) 

By law, analyses for blood-alcohol concentration may be undertaken 

with the following bodily substances: 

- Breath


- Blood


- Urine


- Saliva


Officers normally ask the suspected offender if he is willing to undertake 

an examination of his breath for evidentiary analysis. As a consequence, 

chemical analysis of the offender's breath is the predominant method of 

evidentiary sobriety testing in Kansas City. 

When arrested by a SASP officer, the suspected DUI offender is trans

ported by that officer to the "ASAP Studio," which is the facility contain

ing all necessary equipment for physical coordination testing, videotaping, 

and evidentiary breath testing. (The ASAP Studio is located at 1125 Locust 

Street, not within the headquarters complex.) Should it become necessary 

to obtain a blood sample for chemical analysis, however, the offender must 

be taken to a hospital for that purpose. Only physicians, registered 

nurses, or other qualified persons are permitted to withdraw blood for 

the purpose of determining blood-alcohol concentration. 

Missouri's Implied Consent statute provides for the revocation of the 

offender's operator's license for a period not to exceed one year, in the 

event that he willfully refuses to submit to an evidentiary sobriety test. 

When such a refusal takes place, the arresting officer completes the 
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Breathalyzer Refusal Form (Fig. 12-4), which is then notarized and for

warded to the Director of Revenue for the state. Upon receiving this 

information, the Director proceeds with the revocation, but the offender 

may have his case brought before a court of record (Circuit Court in 

Kansas City) if he wishes to contest the matter. Pertinent provisions 

of the Implied Consent statute are explained to the suspect by the 

arresting officer immediately after the former has been placed under 

arrest, and again just prior to the evidentiary testing process. 

The ASAP enforcement countermeasure in Kansas City employed the 

Stephenson Breathalyzer for evidentiary breath testing. (See Appendix 

A; Exhibit 12d.) At the time of the survey, eight Model 900 and two of 

the more advanced Model 900A Breathalyzers were at the disposal of SASP 

officers and other members of the Kansas City Police Department. An 

approximate unit cost of $745 for each of the Breathalyzers was quoted. 

The Desk Sergeant assigned to the SASP Unit is responsible for ensuring 

that all necessary supplies are available for evidentiary breath testing. 

In the case of DUI arrests effected by officers of the ASAP enforce

ment countermeasure, the breath test is administered by the arresting 

officer. (All SASP officers are certified breath examiners.) In accor

dance with rules set forth by the Missouri Division of Health, a 15

minute observation period must be complied with immediately prior to 

submitting a breath sample, during which time the suspected DUI offender 

is not permitted to take anything orally. This period commences as soon 

as the arresting officer begins the transport, and is usually completed 

after the appropriate interviews have been conducted at the ASAP Studio. 

After the results of the evidentiary breath test are known, the DUI sus

pect is informed of them verbally. The breath testing procedure and 

sequence is recorded on the Alcoholic Influence Report Form (Fig. 12-1) 

by the arresting officer. BAC results are collected and tabulated by 

the supervisory officers of the SASP Unit. A Breathalyzer Log (Fig. 12

5) is maintained and appropriate entries are made whenever a breath test 

is administered. Supervisory officers of the Special Alcohol Safety 

Patrol are also responsible for review of all pertinent documents and 

records turned in by officers of the Unit. 
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Insofar as the ASAP Studio is concerned, security of the evidentiary 

breath testing devices and other related equipment appears to be excel

lent. When the office is unattended, it is locked and not accessible to 

unauthorized persons. The situation is drastically different at the 

various police substations throughout the jurisdiction, however. There, 

the Breathalyzers are generally exposed and are subject to careless treat
E0 

ment by regular patrol officers. No administrative regulations governing 

security of evidentiary breath testing devices appeared to be in evidence. 

Certified breath examiners of the Kansas City Police Department are 

issued permits from the Missouri Division of Health upon successful com

pletion of prescribed training. (See Figure 12-7.) A Type III permit 

(Fig. 12-8) is furnished those who underwent 40 hours of breath examiner 

training provided by police department instructors. (At the time of the 

survey, the KCPD had a total of 93 Type III breath examiners. The cost 

of this training averages $5.50 to $6.00 per hour per student.) A Type 

II permit is issued to those who have completed a more comprehensive 

training course, after which these individuals are authorized to repair 

and certify Breathalyzers (see Figures 12-10 and 12-11), as well as 

instruct prospective Type III permit holders. (In addition to Type III 

permit requirements, each Type II breath examiner must have completed a 

two-week course of instruction provided by the Missouri Division of 

Health at Jefferson City.) Further information concerning breath exam

iner training for Kansas City police officers is furnished in Appendix 

A; Exhibit 12c. All officers who have been selected for duty with the 

Special Alcohol Safety Patrol are required to complete Type III breath 

examiner training. In addition, those officers (other than SASP) 

specializing in accident investigation, and Desk Sergeants, are likely 

to be selected for breath examiner training. Along with the formal 

course of instruction offered to prospective breath examiners, the 

Kansas City Police Department also indoctrinates all new recruits in 

DUI processing and principles of Breathalyzer operations. (This indoc

trination alone is not comprehensive enough, however, to qualify the 

trainee for certification by the Division of Health.) 
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As previously mentioned, officers must prevail upon local hospitals 

in the event that a blood sample is to be obtained for BAC analysis. 

Whenever possible, this process is avoided, since - according to the 

police - the hospital staff are generally reluctant to become involved 

with DUI offenders. No specific figures were quoted, but it was rather 

evident that comparatively few blood samples were submitted. The blood 

samples are analyzed by the regional criminalistics laboratory located 

at 2100 Noland Road, Independence. The regional law enforcement training 

academy is also equipped to undertake chemical analyses of blood samples 

for blood-alcohol concentration. Analyses of urine or saliva to deter

mine BAC levels appear to be a rare occurrence. DUI offenders, by law. 

are permitted to have an independent analysis performed by a laboratory 

of their own choice, after the evidentiary test has been concluded. 

Coroners or medical examiners are directed by statute to analyze an 

appropriate bodily substance of anyone fatally injured in a motor vehicle 

accident, as long as death occurred within four hours from the time of 

the accident. This provision, however, does not apply to anyone less 

than sixteen years of age. The results of the analysis are included 

with the coroner's report, which is forwarded to the Missouri Division 

of Highway Safety. (See Figure 12-9.) A similar statute requiring BAC 

analyses for all principals in a motor vehicle accident resulting in a 

fatality is not in effect. 

Conclusions: SASP officers appeared to be content with the eviden

tiary sobriety testing process as practiced in Kansas City. No 

significant problems have been encountered in its application and, 

on an average, from the time of the arrest until completion of 

evidentiary testing, officers spend from 45 minutes to one hour. 

Moreover, in any routine DUI arrest, only one SASP officer need be 

involved, since the arresting officer may administer the breath 

test to the suspect in his custody. The convenient location of 

"ASAP Studio," as well as the distribution of Breathalyzers thro .'.-l

out the police substations, permits commencement of the evidentiary 

testing process with a minimal loss of manhours. Insofar as the 

breath testing devices themselves are concerned, no complaints were 
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voiced by anyone about their durability and reliability. SASP officers, 

all of whom are certified breath examiners, conducted breath testing in 

a professional, adroit manner and generally experienced no difficulties 

in establishing rapport with the DUI suspect. 

Bodily substances other than breath are infrequently obtained for 

BAC determination and therefore no problem of any magnitude exists in 

this area. Admittedly, the process of obtaining a urine specimen and 

particularly a blood sample is considerably more complex and time-

consuming than the evidentiary breath test, but those disadvantages 

are not often encountered, due to the paucity of such occasions. 

Procedural aspects applied in the case of refusals under the 

Implied Consent law appear to have been logically structured. Rather 

than requiring an administrative hearing or judicial proceedings in 

each and every case, a notarized Breathalyzer Refusal Form (Fig. 12-4) 

is forwarded to the Director of Revenue, upon which the offender's 

operator's license is revoked. If, however, the offender feels that 

he has a basis for contesting the revocation, he may appeal the case 

to a court of record. 

The breath examiner training program for Kansas City police offi

cers appears to be sufficiently comprehensive to ensure professionalism 

and competence in the administration of evidentiary breath tests. 

Recommendations: Rather than informing the DUI offender verbally of 

his blood-alcohol concentration, it may be preferable to present him 

with a document bearing this information. The Missouri Uniform Traffic 

Ticket could be used for that purpose, with the proper entry on the 

copy received by the offender. The average DUI suspect is unlikely to 

recall his exact BAC on the day following his arrest and his attorney 

(if he retains one) will be forced to seek the information from the 

police. 

Administrative policy concerned with physical security of the 

evidentiary breath testing devices would appear to be in order. As 

mentioned, no apparent problem was perceived in this category at the 

ASAP Studio, but the Breathalyzers maintained at the police substations 
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are subject to negligent treatment. At a minimum, security regulations 

should concern themselves with keeping the devices under lock and key, 

with access being restricted to certified breath examiners and/or super

visory officers. Observations, at least at one of the substations, 

also showed that the facilities there are inadequate for evidentiary 

processing of DUI offenders. The breath tests are performed in the 

cramped roll-call room, and interruptions and distractions are frequent. 

If at all possible, a small area somewhere in the building should be 

set aside exclusively for breath testing. 

Within the legislative framework, the feasibility of initiating a 

statute mandating BAC analysis of all principals involved in a fatal 

motor vehicle crash may merit attention. 

294 



FORM 162 (REV. 1-72) ALCOHOLIC INFLUENCE REPORT FORM 
CASEf# 

NAME: ADDRESS: 

S 

DO'B:_..._____RACE: 

PLACE OF ARREST: 

VIOLATION: 

-SEX: -WEIGHT: DR. LIC.: STATE: 

DATE: 

DATE: 

TYPE: LIC. NO.: 

TIME: 

TIME: 

AM 
PM 
AM 
PM 

r LOCATION OF ACCIDENT IF INVOLVED: 
f s i • M 

QUESTIONS TICKET # 

WERE YOU OPERATING THIS MOTOR VEHICLE:, ,WHERE WERE YOU GOING: 

WHERE DID YOU START FROM: WHEN DID YOU LEAVE: 

SUBJECTS ESTIMATE OF T,ME: ACTUAL TIME: -

S 
HAVE YOU BEEN DR,':'.KING: 

COMMENCED:___ 

WHAT: 
AM 
PM STOPPED: 

AM 
PM WHERE: 

QUANTITIES: 

ARE YOU 11I_,  ARE YOU HURT: DID YOU GET A BUMP ON THE HEAD: 

HAVE ,,jU BEEN TO A DOCTOR OR DENTIST RECENTLY: IF SO, WHEN: 

ARE YOU TAKING MEDICINE: 

:nME OF DOCTOR OR DENTIST: 

IF SO, WHAT: 

TREATMENT: 

LAST DOSE: 
iM 

P" t 

DO YOU HAVE DIABETES: ARE YOU TAKING INSULIN: HAVE YOU USED A MOUTH WASH RECENTLY: 

S 
HAVE YOU BEEN DRINKING SINCE THE ACCIDENT: 

HOURS OF SLEEP LAST NIGHT: HOW MUCH TODAY: 

WHAT: 

QUANTITIES: WHERE: 

I 

I 

EXAMINATION (Draw circles around words describing officer's observations; Add any remarks or phrases of your own selection) 

BREATH Odor of alcoholic liquor  Faint Moderate Strong 

EYES Normal Watery Bloodshot Glassy Storing 

PUPILS Normal Dilated Contracted Poor reaction to light 

BALANCE Sure Fair Swaying Wobbling Sagging Knees Falling (Other) 

WALKING Sure Fair Swaying Stumbling Staggering Failing (Other) 

TURNING Sure Fair Swaying Uncertain Staggering Falling (Other) 

PICKING UP COINS Sure Slow Uncertain Unable (Other) 

SPEECH Coherent Sl urred Confused Incoherent Stutteri ng Mumbling (Other) 

CHOICE OF WORDS Good Fair Poor Sentence Continuity: Good Fair Poor 

CLOTHING Neat Mussed Work Soiled by: Dirt Urine Vomit Saliva Alcoholic Liquor 

ATTITUDE Polite 

Indifferent 

Excited 

Antagonistic 

Hilarious Talkative 

Cocky Combative 
Core-Free 
Insulting 

Sleepy Cooperative 
(Other) 

UNUSUAL ACTIONS Profanity Hiccoughs Belching Vomiting Fighting (Other) 

UNUSUAL ACTIONS OR STATEMENTS: _ 

SIGNS GF ILLNESS OR INJURY: 

If Subject treated or examined by doctor list hospital, doctor's name, time.__ 

CONCLUSION 

EXAMINED 

COURT DATE: 

Effects of Alcohol 
1Ability To Drive 

_ .---_ 

Slight 
Ability Impaired 

SERIALh 

Figure 12-1 

Obvious 
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Extreme 
Greatly Impaired 

DATE: TIME: 

---TIME: 

AM 
PM 
AM 
PM 



BREATHALYZER: Yes: No: Administered By: Results: 

Was Car Towed: Yes: No: , Where: 

Hold Order: Yes: No: Explain: 

Remarks: 

Reporting Officer Serial # Unit 

OPERATIONAL CHECK UST 

NAME OF SUBJECT: DATE: 

A. M. AMPUL 
TIME (OF TEST) P.M. BLOOD ALCOHOL O. °o CONTROL NO._._.__ 

OPERATOR WITNESS 

INSTRUMENT NO. 

PREPARATION q Throw switch to (On), wait until thermometer shows 45-500 C. 

[] Gauge test ampul, open, insert bubbler and connect to outlet. 

PURGE E] Turn to take, flush out, turn to analyze. 

When red empty signal appears, wait 1 1/2 minutes, turn on light, 
balance. 

ANALYSIS [] Set blood alcohol pointer on start line. 
Turn to take, take breath sample, turn to analyze, (record time). 
When red empty signal appears, wait 1 1/2 minutes, turn on light, 
balance. 

RECORD ANSWER, DISPOSE OF TEST AMPUL, TURN CONTROL KNOB TO ;OFF) 

CERTIFICATION OF EXAMINATION BY PERMITTEE TYPE III 

As set forth in rules for determination of blood alcohol by breath anal
ysis, Section 4 Operating Rule, Paragraph C, Permiitee, Type III, sub 

paragraph 3, established by the Missouri Division of Health, the permit

tee certifies the following: 

A. There was no deviation from procedures outlined by the manu

facturer and those approved by the Division of Health. 

B. The manufacturers identity and lot number, if any, of reagent 
used is as follows: 

No. _ 

C. To the best of my knowledge this breath analyzer device, a 
breathalyzer, model No. 900, was functioning properly. 

Permittee Type III Date: 
OFFICER RANK 

Permit No..- Permit Expiration Date: 

Figure 12-1 (cont'd.) 296 



BREATHALYZER REFUSAL FORM 
State of Missouri ) 
County of )ss-

To: Director of Revenue 
State of Missouri 
Jefferson City, Missouri 

I, first being duly 

sworn on my oath state that: On , at 
(Date) 

in the county of 
(Time) 

I did arrest 
(Name) 

(Street) (City) (State) 

CHF.() 
OPR.O Date of Birth 

(License No. 

and that I have reasonable grounds to believe that said arrested person was driving a motor 

iehicle upon the public highways of this state while in an intoxicated condition, and I did 

then and there request said arrested person to submit to a chemical test of his breath for 

the purpose of determining the alcoholic content of his blood, and did then and there inform 

said arrested person that his driver license may be revoked for 1 year upon his refusal to 

take the test, and that said arrested person did in fact then and there refuse to take the 

test. 
Signed 

(Arresting Officer) 

Badge Number 

Department 

Address 

STATE OF MISSOURI 
COUNTY OF 

Subscribed and sworn to before me this day of , 19 

Notary Public 

My Commission expires 
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BREATHALYZER LOG

01,T E TIME NAME OF SUBJECT ARRESTING OFFICER PLACE OF ARREST
% BLOOD-
ALCOHOL REMARKS

 * 

*

I
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0 

49 

DIVISIO14 f)1 II1.ALT)I 

APPLICATION FOR TYPE III PERMIT 
FOR OPERATION OF BREATH ANALYZERS 

FOR DETERMINATIPN OF BLOOD ALCOHOL FROM 
A SAMPLE OF EXPIRED (ALVEOLAR) AIR 

t t vp..u r.... r n11 .•rtu.6 l 

Date . 

Name of Applicant Age _^. 

Business Address _Telop}cone 

Home Address 

lrtle --- -- --^------...

EDUCATIONAL RECORD 
Nome & Location 

High School Year Graduated 

College Year Graduated .Degree 

Specialized Courses ___. 

List all training courses for operation of Breath Analyzers which you have completed. 

Dates of Location of Nome and Model of Name of 

Course Course Breath Analyzer Instructor 

I request a Type III Permit to operute the following Breath Analyzers: 

Name Manufacturer Model 

1. 

2. 

3. 

Signature of Applicant 

Complete un,t return the application to the Director of Laboratories, Missouri Division of Health, State Cffice 
fluilding, Jeffr.rson City, Missouri, 65102. 

t.oe..c . Ks v. to%n7 
Figure 12-7 
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FOR ADMINISTRATIVE. USE 

of Instructor Supervisor (Type II) 

I t rrrt fy that has completed a course 

(Name of Applicant) 

miler my supervision in the operation of the followlivi f,rr•uth analyecr dav,c 

N,tn,r of Device Monufoctutor Mo.Itl Ou'tlIf,ed Hut Qual,f,e1 

Remarks 

(Signature of Type II Permittee) 

P,:rmit Number 

If this application is for renewal..of a Type III Permit, please fill in the'following: 

Previous permit Number 

Expiration Dote 

Number of breath tests applicant has

performed during the past year


Figure 12-7 (cont'd.) 
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DEPARTMENT OF PUBLIC HEALTH AND WELFARE OF MISSOURI

DIVISION OF HEALTH

p T Q m 04
TYPE III

0
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....................................................................
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BLOOD ALCOHOL REPORT 

CASE REPORT NUMBER 

Accident Investigation Agency 

Time, Date and Location of Accident 

Time, Date and Location of Death 

Cause of Death 

Name Date of Birth 

Address 

Sex: Male Female ; Race: Black White Other 

Role in Accident: Driver Pedestrian Passenger 

Drugs or Medications Administered as a Result of Accident: 

Yes No Unknown 

Types and Amounts 

Blood Sample Taken: Yes No


If no, why


Sample Taken By Doctor


Nurse 

Other Title 

Time, Date and Location of Sample 

Analyzed By 

Blood Alcohol Content 

Other Signs of Alcoholism or Intoxication 

Other Evidence Submitted for Testing (clothing, etc. 

Coroner or Deputy 

Reporting Officer's Name (PRINT) Radio 

Signature of Reporting Officer 

Farr 324 (Rev. 1.0-72) Figure 12-9 302 
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To: Diver.tor of Laborut:orLes 

Mis ►► ouc_:. Diui^;J.()n of- Health 

S t_':':e* Ol ECcu liuildia^S 
Jefferoon City, ME;sours 

ce:rti.ky that the "ilibrjition 

of o{?xm-atied by the: I{a:tsas C:ftcy, HL sours 

Police Dalai-t.c^nt: :i c correct to the best of rly k:nowl.edge atn thin 

Oay) 

day off ( motath) 

S lIgned 

HEAI:TH r)IVI:57DII YERLt(T I 

To: Direictor of Lnborat:ories 
Mihhsouri. Divvis:Lon of Bifetlth 
Stc3t O:ffic;^ Building 
JetEf:.rsot^ City, MMIicssoucri 

I,.^ cm:..tify that the cali rration 

of 13renthial.y:er if opiarated by the Kansas t'-iity, Ttis.struri 

Police De;J rtxr rit is correct to the best:. of ray IcnowLe_d.ge qn this (dlay) 

day of 
~(LloSa .t) 

S igcned 
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KANSAS CITY, NISSOMI POLICE DEPARTMENT 

BRE.'T !ALYZER PREVE:' WE :C4IN1'ENANCE CHECK -LIST 

DATE 

MODEL OF INSTRUMENT SERIAL' NUMBER 

LOCATED AT KANSAS CITY, MISSOURI POLICE DEPARTMENT AT: 

Output of Sample Chamber is 56.5 ml + 1.5 ml. 

Temperature of Sample Chamber Rises to 50°C. + 30 

Optical System Ba::=:ed 

Delivery Time 

Simulator Test At Ampule 

Solution Temp: C0 

Result of Analysis 

Correction Factor 

Corrected Result 

General Condition 

Describe any repairs, modifications, or alterations: 

Signed 

Permit No. 

Ori.Lna1 to Division of Fealth 

Finure 12-11 
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NEBRASKA (LINCOLN)


Section 1 - Legislative Provisions


39.727. It shall be unlawful for any person to operate-or b•- in the actual 
physical control of any motor vehicle while under the influence of alcoholic 
liquor or of any drug or when that person has ten-hundredths of one per cent or 
more by, weight of alcohol in his body fluid as shown by chemical analysis of his 
blood, breath, or urine. Any person who shall operate or be in the actual physical 
control of any motor vehicle while under the influence of alcoholic liquor or of 
any drug or while having ten-hundredths of one per cent by weight of alcohol in 
his body fluid as shown by chemical analysis of his blood, breath, or urine shall be 
deemed guilty of a crime and, upon conviction thereof, shall be punished as 
follows: (1) If such conviction is for a first offense, such person shall be 
imprisoned in the county jail for not more than three months, or shall be fined 
one hundred dollars, or be both so fined and imprisoned, and the court shall, as 
part of the judgment of conviction, order such person not to drive any motor 
vehicle for any purpose for a period of six months from the date of his. final 
discharge from the county jail, or the date of payment or satisfaction of such fine, 
whichever is the later, and shall order that the operator's license of such person be 
revoked for a like period; Provided, in the event that the court shall suspend the 
proceedings and place such person on probation as provided by law, the court as 
one of the conditions of probation shall order such person not to drive any motor 
vehicle for any purpose for c period of thirty days from the date of the order, 
except as provided for in section 3 of this act; (2) if such conviction is for a 
second offense such person shall be imprisoned in the county jail for not less than 
five days nor more than three months, and shall be fined the sum of three 
hundred dollars, and the court shall, as part of the judgment of conviction, order 
such person not to drive any motor vehicle for any purpose for a period of one 
year from the date of his final discharge from the county jail, or the date of 
payment or satisiaction of such fine, whichever is the later, and shall order that 
the operator's license of such person be revoked for a like period, and if the motor 
vehicle which such person was operating or was actually physically controlling, 
while under the influence of alcoholic liquor or any drug, is registered in the name 
of such person, the motor vehicle shall be impounded in a reputable garage by the 
Court for a period of not less than two months nor greater than one year at the 
expense and risk of the owner thereof; Provided, any motor vehicle so impounded 
shall be released to the holder of a bona fide lien thereon, executed prior to such 
impounding, when possession of such motor vehicle is requested in writing by 
Such lienholder for the purpose of foreclosing and satisfying his lien thereon; and 
(3) if such conviction is for a third offense, or subsequent offense thereafter, such 
person shall be imprisoned in the Nebraska Penal and Correctional complex for 
not less than one year nor more than three years and the court shall, as part of the 
judgment of conviction, order such person not to drive any motor vehicle for a 
period of one year from the date of his final discharge from the Nebraska Penal 
and Correctional Complex, and shall order that the operator's license of such 

rson be revoked for a like period. Such penalties as provided for in subdivisions 
(2) and (3) of this section shall be applicable regardless of whether the prior 
conviction or convictions was or were based upon violation of this section or upon 
violation of a city or village ordinance enacted pursuant to this section, or both. 
Any city or village may enact ordinances in conformance with this section and 
section 39-727.03. Upon conviction of any person of a violation of such a city or 
village ordinance, the provisions of this section with respect to the license of such. 
person to operate a motor vehicle shall be applicable the same as though it were a 
notation of this section. 

Source:	 Laws 1919, c. 190, tit. VVI, art. IV, § 32, p. 830; C.S. 1922, § 
8396; Laws 1925, c. 159, § 13, p. 418; Laws 1927, c. 153, § 1, p. 
411; Laws 1929, c. 144, § 1, p. 505; C.S. 1929, § 39-1106; Laws 
1931, c. 103, § 1, p. 275; Laws 1935, c. 134, § 2, p. 484; Laws 
1937, c. 140, § 1, p. 504; C.S. Supp., 1941, § 39-1106; R.S. 1943, 
§ 39-727; Laws 1947, c. 148, § 1, p. 408; Laws 1949, c. 116, § 1, 
p. 310; Laws 1951, c. 118, § 1, p. 523; Laws 1953, c. 135, § 1, p. 
422; Laws 1953, c. 214, § 1, p. 755; Laws 1961, c. 186, § 1; Laws 
1971, LB-948, § 1; Laws 1972, LB-1095, § 1; Laws 1973, LB 
290. 
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39-727.03. Drunken driving; implied consent of operator of motor vehicle to 
submit to chemical test to determine alcoholic content of blood, urine, or breath; 
when test administered; refusal; penalty. (1) Any person who operates or has in 
his actual physical control a motor vehicle upon a public highway in this state 
shall be deemed to have given his consent to submit to a chemical test of his 
blood, urine, or breath, for the purpose of determining the amount of alcoholic 
content in his body fluid. 

(2) Any law enforcement officer who has been duty authorized to make arrests 
for violations of traffic laws of this state or of ordinances of any city or village 
may require any person arrested for any offense arising out of acts nllened to have 
been committed while the person was driving or was in actual physical control of 
a motor vehicle while under the influence of alcoholic liquor to submit to a 
chemical test of his blood, breath, or urine for the purpose of determining the 
alcoholic content of his body fluid, when the officer has reasonable grounds to 
believe that such person was drinking or was in the actual physical control of a 
motor vehicle upon a public highway in this state while tinder the influence of 
alcoholic liquor. 

(3) Any law enforcement officer who has been duly authorized to make arrests 
for violation of traffic laws of this state or ordinances of any city or village may 
require any person who operates or has in his actual physical control a motor 
vehicle upon a public highway in this state to submit to a preliminary test of his 
breath for alcohol content it the officer has reasonable grounds to believe that 
such person has alcohol in his body, or has committed a moving traffic violation, 
or has been involved in a traffic accident. Any person who refuses to submit to 
such preliminary breath test or whose preliminary breath test results indicate an 
alcohol content of ten-hundredths of one per cent or more shall be placed under 
arrest. Any person who refuses to submit to such preliminary breath test shall be 
guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine 
of not less than fifty dollars nor more than one hundred dollars. 

(4) Any person arrested as provided in this section may, upon the direction of 
a law enforcement officer, be required to submit to a chemical test of his blood, 
breath, or urine for a determination of the alcohol content. Any person who 
refuses to submit to a shemical blood, breath, or urine test required pursuant to 
this section. shall be guilty of a crime and, upon conviction thereof, shall be 
punished in the same manner as he would be if convicted for a violation of section 
39-727 and shall be subject to the administrative revocation procedures of the 
Director of Motor Vehicles provided in this act. 

(5) Any person who is required to submit to a preliminary breath test, or to a 
chemical blood, breath or urine test pursuant to this section shall be advised of 
the consequences of refusing to submit to such test, 

Source:	 Laws 1959, c. 168, § 1. p. 613; Laws 1961, c. 187, § 2, 577; Laws 
1963, c. 229, § 1; Laws 1971, LB-948, § 2; Laws 1972, LB-1095 
§2. 

39-727.04. Drunken driving; choice of test; persons qualified to administer 
tests; privileges of person tested; results of test; available upon request. The law 
enforcement officer who requires a chemical blood, breath, or urine test pursuant 
to section 39-727.03 may direct whether the test shall be of blood breath, or 
urine; Provided, that when the officer directs that the test shall be of a person's 
blood or urine, such person may choose whether the test shall be of his blood or 
urine. The person tested shall be permitted to have a physician of his choice 
evaluate his condition and perform or have performed whatever laboratory tests 
he deems appropriate in addition to and following the test administered at.the 
direction of the liw enforcement officer. If the officer shall refuse to permit such 
additional test to he taken, then the original test shall not be competent as 
evidence. Upon the request of the person tested, the results of the test taken at 
the direction of the taw enforcement officer shall he made available to him. 

Source:	 Laws 1959, c. 168, § 2, p. 613; Laws 1961, c. 187, § 3, p. 578; 
Laws 1963, c. 227, § 1; Laws 1971, LB-948, § 3; Laws 1972, 
LB-1095, § 3. 

39-727.05. Drunken driving; chemical test; consent of person incapable of 
refusal not withdrawn. Any person who is unconscious or who is otherwise in a 
condition rendering him incapable of refusal, shall be deemed not to have 
withdrawn the consent provided by section 39-727.03 and the test may be given. 

Source: Laws 1959, c. 168, § 3. 
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39-727.06. Drunken driving; chemical test; violation of statute or ordinance; 
results; competent evidence.. Any test made under the provisions. of section 
39-727.03, it made in conformity with the requirements of this section, shall be 
competent evidence in any prosecution under a state statute or city or village 
ordinance involving operating a motor vehicle while tinder the influence of 
alcoholic liquor, or involving driving or being in actual physical control of a motor 
vehicle with an amount of alcohol in the blood in violation of a statute or a city 
or villawe ordinance. Tests to be considered valid shalt have been performed 
according to methods approved by the Department of Health and by an individual 
possessing a valid permit issued by such department for such purpose. The 
department is authorized to approve satisfactory techniques or methods and to 
ascertain the qualifications and competence of individuals to perform such tests 
and to issue permits which shall be subject to termination or revocation at the 
discretion of the department. 

Source:	 Laws 1959, c. 168, § 4, p. 614; Laws 1963, c. 228, § 2; Laws 
1t.63, c. 229, § 2; Laws 1971, LB-948, § 4. 

39-721.07. Drunken driving; chemical test; physician, nurse, or technologist; 
damages; immunity. No physician, registered nurse, or registered laboratory 
technologist shall be held liable, in damages or otherwise, for any act done or 
omitted in performing the act of withdrawing blood at the request of a law 
enforcement officer pursuant to section 39-727.03. 

Source:	 Laws 1959, c. 168, § 5; Laws 1971, LB-948, § 5. 

39.727.13. Drunken driving; violation of city or village ordinance; fee for tests; 
costs. Upon the conviction of any person for violation of the provisions of section 
39-727, or of driving a motor vehicle while under the influence of alcoholic liquor 
in violation of any city or village ordinance, there shall be assessed as part of the 
costs the fee charged by any physician for the test administered and the analysis 
thereof under the provisions of section 39-727.03, if such test was actually made. 

Source:	 Laws 1961, c. 188, § 1; Laws 1971, LB-948, § 6. 

39-727.14. Repealed 

Source:	 Laws 1971, LB-948, § 8. 

89-727.15. Drunken driving; operation of motor vehicles; blood or urine test; 
requited; refusal; penalty. Any person arrested for any offense involving the 
operation or actual physical control of a motor vehicle while under the influence 
of alcoholic liquor shall be required to submit to a chemical test of his blood, 
breath, or urine test as provided in section 39-727.03 without the preliminary 
breath test if the arrestinu officer does not have available the necessary equipment 
for administering a breath test or if the person is unconscious or is otherwise in a 
condition rendering his incapable of testing by a preliminary breath test. Only a 
physician, registered nurse or registered laboratory technologist acting at the 
request of a law enforce ,ment officer may withdraw blood for the purpose of 
determining the alcoholic content therein, but this limitation shall not apply to 
the taking of a urine or breath specimen. 

Source:	 Laws 1971, LB-948, § 7; Laws 1972, LB-1095, § 4. 

39-727.16. Sect. 5. If a person arrested pursuant to section 39-727.03 refuses 
to submit to the chemcical test of blood, breath or urine required by that section, 
the test shall not be given and the arresting officer shall make a sworn report to 
the Director of Motor Vehicles. Such report shall state (1) that the person was 
validly arrested pursuant to section 39-727.03 and the reasons for such arrest, (2) 
that such person was requested to submit to the required test, and (3) that such 
person refused to submit to the required test. 

Source:	 Laws 1972. LB-1095, § 5. 

307 



39-727.17. Sec. 6. Upon receipt of the officer's report of such refusal, the 
Director of Motor Vehicles shall notify such person of a date for hearing before 
him as to the reasonableness of the rettisal to submit to the test. The notice of 
hearing shall be served by the director by mailing it to such person by certified or 
registered mail to the last-known residence address of such person, or, if such 
address is unknown, to the last-known business address of such person at least ten 
days before the hearing. After granting the person an opportunity to be heard on 
such issue, if it is not shown to the director that such refusal to submit to such 
chemical test was reasonable, the director shall summarily revoke the motor 
vehicle operator's license or nonresident operating privilege of such person for a 
period of one year from the date of such order. For the purpose of such hearing, 
the director may appoint an examiner who shall have power to preside at such 
hearing, to administer oaths, examine witnesses and take testimony, and 
thereafter report the same to the director. 

Source: Laws 1972, LB-1095, § 6. 

39-727.18. Sec. 7. If the Director of Motor Vehicles revokes the operator's 
license or the nonresident's operating privilege under the provisions of section 2 
and sections 5 to 9 of this act, he shall reduce his order of revocation to writing, 
and shall notify the person in writing of the revocation. Such notice shall (1) set 
forth the period of revocation, (2) include a demand that the license be returned 
to the director immediately, and (3) be served by mailing it to such person by 
certified or registered mail to the last-known residence address of such person, or 
if such address is unknown, to the last-known business. address of such person. it 
any person shall fail to return his license to the director as demanded, the director 
shall forthwith direct any peace officer or authorized representative of the 
director to secure possession of such license and return the same to the director: 
Provided, that a refusal to surrender an operator's license on demand shall be 
unlawful and any person failing to surrender his license as required by the 
provisions of this section shall, upon conviction thereof, be punished by a fine of 
not to exceed five hundred dollars or imprisonment in the county jail not to 
exceed thirty days, or both such fine and imprisonment. 

Source: Laws 1972, LB-1095, § 7. 

39-727.19. Sec. 8. Any person who feels himself aggrieved because of such 
revocation may appeal therefrom to the district court of the county where the 
alleged events occurred for which he was arrested, in the manner prescribed in 
section 60.420. Such appeal shall not suspend the order of revocation unless a 
stay thereof shall be allowed by a judge of such court pending a final 
determination of the review: Provided, if a stay shall be allowed, and the final 
judgment of a court finds against the person so appealing, the period of revocation 
shall commence at the time of final judgment of the court for the full period of 
the time of revocation. 

Source: Laws 1972. LB-1095, § 8. 

39-727.20. Sec. 9. Any person operating a motor vehicle upon a public 
highway during the period for which his license was revoked under the provisions 
of section 2 and sections 5 to 9 of this act, or after such period of revocation but 
before issuance of a new license, shall be guilty of a misdemeanor and shall, upon 
conviction thereof, be punished as provided in section 60-430.01. 

Source: Laws 1972, LB-1095, § 9. 

39-727.21. The Director of Motor Vehicles shall within one hundred twenty 
days after the effective date of this act develop and certify to the state probation 
administrator a model probation program which shall generally comply with the 
ASAP Program of the National Highway Traffic Safety Administration as now in 
effect or amended from time to time. Thereafter any county or municipality 
desiring to have a program of probation certified shall submit the same to the 
probation administrator who shall examine the program to determine that the 
same has been in effect for at least ninety days and is generally in compliance with 
the model program prepared by the Director of Motor Vehicles. If the probation 
administrator shall find that the program meets those requirements, he shall then 
certify the program. In the event that the probation administrator shall at any 
time determine that the program is not being conducted in accordance with the 
plan as certified, he may suspend the certification of the program and the power 
of the court to suspend proceedings pursuant to the provisions of section 3 of this 
act. 

Source: Laws 1973, LB 290. 
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39.727.22. If any county or municipality having jurisdiction of such offenses 
shall any time after the effective date of this act Develop a certified program of 
probation as provided for in section 2 of this act and shall have conducted such 
program either before or after certification for a period of at leapt ninety days, 
then so long as the program remains certified the court within such county or 
municipality having jurisdiction over offenses covered by this act may waive the 
requirement that persons placed on probation shall not drive any motor vehicle 
for any purpose for a period of thirty days from the date of the order as provided 
for its section 1 of this act. 

Source: Laws 1973, LB 290. 

LEGISLATIVE. BILL 679 

Approved by the Governor March, t1, 1974 

Introduced by Harnett, 26 

Ab ACT to amend sections 39-727.07, and 
39-717.17, Revised Statutes Sucplement, 11472, 
relatiny to the implied consent law; to 
provide for tests by qualified technicians; to 
reduce the period of revocation for refusing 
to submit to the test; and to repeal the 
original sections. 

Be it enacted ty,the people at the State of aeLcaska, 

Section 1_ That section 39-727.07, Revised 

Statutes Supplement, 1972, be amended to read as follows: 

39-727.07. No poysician, registered airse, or 
begi,stered-Iaterator7-technote1ist gua1itiedJ _t2chnician 
shall be held liable, in damages or otherwise, for any 
act'done or omitted in petforcing the act of withdrawing 
blood at the request of a law enforcement ctficer 
pursuant to section 39-7"17.03. 

Sec. Z. That section 39-727.15, Revised 
Statutes Supplement, 1972, be amended to read as follows: 

39-727.15. Any person arrested fcr any offense 
involving the operation or actual physical control of a 
motor vehicle while under the influence of alcoholic 
liquor shall be required to submit to 4 comical test at 
his blood, treatn, or urine as provided in section 
39-727.01 without the preliminary breath test it the 
arresting officer. does not save available the necessary 
equipment for administering a breath test or if the 
person is unconscious or is otherwise in a condition 
renderin7 his incapable of tesiin-g by a preliminary 
breath test. Cnly a physician, registered nurse, or 
registered-}nkerater7-teehne3egiet qualified__tpchnici,,3n 
acting at the request of a law enforcement cfricer may 
withdraw blood for the purpose of detervicinq the 
alcoholic cuntpnt therein, but this limitation shall not 
apply to the taking of a urine or breath specimen. 

Sec. 3. That section 39-727.17, Revised 
Statutes Supplement. 1972, be amended to read as fcllovs: 

39-727.17. Upon receipt of the officer's report 
of sucn refusal, the tirector of motor Vehicles shall 
notify such person of a date for hearinj before him as to 
the reasonableness of the refusal to autmit tc the test. 
The notice of heating shall to served by the dic^ctor ty 
sailing it to such icrson by certified or re inter-4l oeil 
to the last-known residence address of such person, or, 
it such address is unknown, to the last - tlnwr. tasinrss 
address of sucn person at least trn days before t.-:e 
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hearing. After granting the Fers,)n an o1Eort'jnlty to 11y 
beard on such issue, it it is not shown tc the r.lrector 
that such refusal to :iubait to s^ich cheaical test wa7 
raasonatle, the director saa11 suzoerily r.vwke the rotor 
vehicle operator's license or n.jnresiJent operatinj 
privilege of such person for a period of one--7,^er six 
lonths from the data of such order. For the l.urresu of 
such hearin„ the director ray appoint an exaciner who 
ball have power to preside at such heacir.}, to 

adsinistor oaths, examine witnesses and take testicony, 
and thereafter report the same to the director. 

Sec. 4. That original sections 31-727.C7, 
39-727.15, and 39-70.17. Revised Statutes SuFeleeent, 
1972, are repealed. 

*From the Nebraska Motor Vehicle Laws. 
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Section 2 - Physical Coordination Tests 

The supervisor of the Alcohol Countermeasure Squad maintained that 

officers administer physical coordination tests to suspected DWI offenders. 

The variations of this type of testing which are employed are listed on 

the Motor Vehicle Intoxication Report (MVIR - see Figure 13-3). Proce

dural steps are contained in a Training Bulletin issued by the Lincoln 

Police Department (see Appendix A; Exhibit 13b). Allegedly, physical 

coordination testing was conducted by ASAP officers, even in cases where 

the suspect was arrested by officers of the regular patrol force. The 

testing was performed once only, after the DWI offender had been trans

ported to the headquarters facility for processing. 

No significant problems were cited in the administration of physical 

coordination tests. Observation of the suspect's pupils (whether or not 

dilated) was discontinued, since this method was too often successfully 

challenged in court. 

Conclusions: Although key personnel of the Alcohol Countermeasure 

Squad maintained that physical coordination testing was being con

ducted in the case of suspected DWI offenders, there was little 

evidence in the way of visual observation to support that assertion. 

It is suspected that officers relied upon results obtained with the 

portable breath testing devices (PBT's), and felt the physical 

coordination tests to be superfluous. 

Recommendations: If properly administered, and provided that exist

ing methodology is periodically evaluated for reliability and validity, 

physical coordination testing is thought by the author to be a valuable 

tool for prosecution of DWI offenders. It is recommended, therefore, 

that the Countermeasure Squad of the Lincoln ASAP retain physical 

coordination testing as an integral part of its enforcement techniques, 

in addition to pre-arrest breath screening and evidentiary testing. 

Section 3 - Pre-arrest Breath Screening 

A statute of the Nebraska Motor Vehicle Laws permits preliminary breath 

screening of anyone suspected by a police officer to be a drinking driver. 

An offender who is offered such a pre-arrest breath test and who refuses 
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to submit to it may be charged with refusal and, upon conviction, may 

be fined from $50 to $100. The offender is advised of that fact by the 

officer before arriving at a decision. Consequently, all officers of 

the Lincoln ASAP Countermeasure Squad are equipped with portable breath 

testing devices (PBT's) for that purpose. Any motorist stopped by an 

ASAP officer, who is suspected of having ingested alcohol, is requested 

to submit to this preliminary test. 

The device employed by the Lincoln ASAP Countermeasure Squad is the 

Alcohol Level Evaluation Road Tester (A.L.E.R.T.), manufactured by the 

Alcohol Countermeasure Systems Department of the Borg-Warner Corporation. 

(For detailed information concerning this device, see Appendix A; Exhibit 

13d.) Five units were purchased for use by ASAP officers only, at a unit 

cost of $450. Overall comments concerning the utility of these devices 

were favorable. Other pre-arrest breath screening devices had been used 

in the past by Lincoln ASAP officers, including the Alco-Sensor (manufac

tured by Intoximeters, Inc.); the Alcolyser (also known as the "balloon 

test"); and an older version of the Borg-Warner A.L.E.R.T. It was admit

ted, however, that the Alcolyser was never employed under actual field 

conditions. Key personnel of the Countermeasure Squad indicated that 

ASAP officers were generally more satisfied with the Borg-Warner A.L.E.R.T. 

than with any of the other devices previously employed. 

Offenders who are about to be subjected to a preliminary breath test 

are informed of the legal stipulations by means of a form from which the 

officer reads. The results of the pre-test are recorded by the officer 

in what is known as a "pre-test book," which accompanies the testing unit.. 

In order to administer pre-arrest breath testing, officers must be 

certified by the State Department of Health. For this certification, 

approximately eight hours of training is required, which is provided by 

a representative of the manufacturer. 

Although the presumptive level of intoxication in Nebraska is fixed 

at .10% blood-alcohol concentration, the A.L.E.R.T. units are calibrated 

to show a positive (presumably intoxicated) reading at not less than .12% 

BAC. The reason for this is that apparently officers want to be certain 

that the suspect will prove to be still legally under the influence when 
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the evidentiary test is administered. 

Conclusions: Officers considered the PBT's to be important tools in 

the identification of suspected drunk drivers. For this reason, the 

devices were rather faithfully administered in each instance where an 

officer thought himself to be confronted by a drinking driver suspect. 

Overall, ASAP officers appeared satisfied with the performance of the 

devices, and indications were that the police department is willing 

to continue their use in this area of enforcement. Frequently, ASAP 

officers were called to the scene of a traffic stop effected by a 

member of the regular patrol contingent, in order to administer a 

preliminary breath test. It was thought that the PBT's were instru

mental in increasing the overall rate of DWI arrests in Lincoln during 

the time that they were in use. Although no documentation to that 

effect was produced, key personnel of the Countermeasure Squad were 

of the opinion that the devices contributed little to the overall 

reduction of BAC levels evidenced in drinking driver suspects. 

No problems of any significance had been noted by the Lincoln 

ASAP Countermeasure Squad as related to the use and reliability of 

the devices. 

Recommendations: In view of the fact that the application of prelim

inary breath testing by the Lincoln ASAP Countermeasure Squad appears 

to be a well-conceived, operationally functional process, no specific 

recommendations are offered. 

Section 4 - Evidentiary Sobriety Testing 

The presumptive level of intoxication in Nebraska is .10% of blood-

alcohol concentration. In addition, the Nebraska Motor Vehicle Laws 

provide for a per se level of intoxication of, again, .10% blood-alcohol 

concentration. (Therefore, according to the statute, anyone who has 

been charged with the offense of Driving While Under the Influence, and 

who subsequently registers a blood-alcohol concentration of .10% or 

greater, is in violation of the law merely by virtue of his blood-alcohol 

concentration.) Anyone suspected of the offense, but whose blood-alcohol 

concentration is later found to be less than .10%, is not prosecuted, but 

313 



is released after the evidentiary test results have been obtained. 

Nebraska law also prescribes that the following bodily substances 

may be sampled and submitted for analysis to determine blood-alcohol 

concentration (BAC): 

- Breath 

- Blood 

- Urine 

- Saliva 

- Any other appropriate substances (i.e., spinal fluid, 

secretions from the eye, etc.) 

Suspected DWI offenders predominantly submit breath samples for 

evidentiary analysis, principally because officers are authorized by 

statute to demand that the offender submit a breath sample. (Although 

officers are legally empowered to require breath samples, it was mentioned 

that there is seldom a need to invoke the statute.) 

The Implied Consent provisions of the Nebraska DWI statute are read 

to the suspected offender prior to the administration of the evidentiary 

test. In addition, the offender is verbally informed of the provisions 

by the arresting officer at the scene of the traffic stop, before trans

port to the processing facility commences. Once having been formally 

apprised of the Implied Consent provisions, the offender is asked to 

place his signature upon a form to acknowledge that he understands all 

that applies. Should he refuse to submit to the evidentiary sobriety 

test, he is asked to give a reason for his refusal. Willful assertion 

of non-compliance with the Implied Consent provisions, as well as obvious 

or disguised attempts to undermine the sample-taking process, constitutes 

refusal. For a first offense, the accused may be subject to revocation 

of his driving privilege for a period of six months from the date of his 

final discharge from jail, or the date of payment or satisfaction of his 

fine, whichever is the later, or he may face imprisonment in jail for 

not more than three months or a fine of $100 or both such fine and im

prisonment. (For penalties on subsequent offenses and for proper author

ity relative to disposition of Implied Consent offenders, see Figure 1.3-5.) 
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The Lincoln Police Department employs the Gas Chromatograph Intoxi

meter, manufactured by Intoximeters, Incorporated, for evidentiary testing 

of bodily substances. (See Appendix A; Exhibit 13e.) Two of the units 

were purchased, at an approximate cost of $2,700 each. No significant 

problems have been encountered with the Gas Chromatograph Intoximeter 

(GCI), except for the requirement of occasional maintenance. It was 

mentioned, however, that the manufacturer provided poor service. For a 

time, the Lincoln Police Department used the Breathalyzer for evidentiary 

breath testing, but the use of this device was discontinued. According 

to key personnel of the ASAP Countermeasure Squad, the GCI was thought 

to be more useful and versatile for testing purposes. 

A separate room has been provided for evidentiary testing within the 

headquarters facility of the Lincoln Police Department. The room contains 

the GCI's and all appurtenant equipment and forms for the proper adminis

tration of the tests. The area is accessible only to police personnel. 

Security is no problem, because the testing facility is contained within 

the jail portion of the headquarters building and cannot be entered unless 

the door lock is released by someone from within. In addition, it is the 

department's policy to restrict access to the DWI processing room only to 

certified breath examiners. When the Countermeasure Squad is off-duty, 

the room is kept locked. 

Only ASAP officers certified to operate the GCI are in fact permitted 

to administer evidentiary sobriety tests. The certified operators have 

all undergone a 40-hour training course conducted under the auspices of 

the State Department of Health, and have been certified by that agency. 

Allegedly, the operators also undergo 12-2 hours of refresher training 

each week. GCI operators are re-certified once each year, at which time 

they aie required to take a written examination, as well as analyze 

several unknown substances by means of the GCI. In addition, each six 

months these officers are also required to analyze six unknown substances 

as a measure of their proficiency in evidentiary sobriety testing. 

The Sergeant in charge of the ASAP Countermeasure Squad is responsible 

for ensuring that all necessary supplies are available for the administra

tion of evidentiary tests. He also inspects and calibrates both GCI's 
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each night, thereby verifying their accuracy and reliability. 

Whenever a breath sample is obtained for BAC analysis, the DWI 

suspect must be kept under observation for a minimum of 15 minutes 

before insufflating the device, during which time he is not permitted 

to partake orally of anything. He may not smoke, chew gum, and even 

dentures should be removed before the observation period commences. 

This observation begins when an ASAP officer (GCI operator) becomes 

involved in the processing. (In the case of an arrest by an ASAP 

officer, observation may commence at the scene of the arrest.) If the 

arresting officer also happens to be a certified GCI operator, he may 

administer the evidentiary test himself. 

After the offender's BAC becomes known on the GCI, he is informed 

of the reading verbally and is provided the opportunity to view it 

himself on the digital indicator of the GCI. As for the police, ample 

deans for recording the results and any other pertinent information are 

utilized. A specimen log sheet, as well as an index card file and the 

arrest record, is maintained in the testing facility. In addition, 

the GCI check sheet and a handwritten supplementary report are completed 

The Sergeant in charge of the Countermeasure Squad examines the specimen 

log sheet each night. 

In the event that a blood sample is to be withdrawn from a suspected 

DWI offender, a registered nurse at the jail is available to perform 

that service. Two separate test tubes (probably containing 10 cc's of 

blood each) are filled and turned over to a certified GCI operator for 

analysis. The arresting officer can usually hope to know the results of 

the analysis after approximately 45 minutes, and these are then included 

in the appropriate reports. If the arresting officer has returned to 

patrol duty in the meantime, he is informed by radio or telephone of the 

suspect's BAC. 

For the purpose of obtaining blood samples, hospitals or other r;,eu cal 

facilities are not normally involved in the process. Only in occasions 

where the suspect sustained physical injuries would members of the hospital 

staff be requested to withdraw the necessary blood samples for evidentiary 

testing. In such cases, the required vials are furnished by the polio. 

316 



0 

0 

I. 

• 

• 

• 

0 

Although such situations appear to be relatively infrequent, officers 

indicated that the medical staff is usually somewhat less than enthu

siastic when presented with the request to withdraw blood samples from 

an injured DWI suspect. A fear of possible liability was cited, in 

addition to the fact that medical personnel are principally concerned 

with treatment of the patient, with a much lesser degree of importance 

placed upon the need for a blood sample. As much as one hour of pro

cessing time might be required whenever blood samples are to be obtained 

in this manner. 

By statute, blood samples of persons fatally injured in a motor 

vehicle crash must be obtained for subsequent evidentiary analysis. 

Any physician, registered nurse, or qualified laboratory technician 

is authorized to withdraw the specimen. BAC results are made available 

to the ASAP Countermeasure Squad and are recorded. The statute goes 

one further in requiring any operator or principal in a fatal motor 

vehicle crash to submit to a chemical test for the purpose of analyzing 

his blood-alcohol concentration. 

If a urine sample is obtained for chemical analysis, it must be 

submitted in the presence of the arresting officer. This process 

usually takes place at police headquarters. The container is sealed 

and its contents are subsequently analyzed by means of the GCI. The 

remainder of the sample is again sealed, tagged, and refrigerated. 

Any certified GCI operator may conduct the analysis. (If the officer 

has reason to suspect drugs other than alcohol, the sample is forwarded 

to the state laboratory for analysis.) Several disadvantages were 

attributed to urinalysis: (1) BAC results were generally higher than 

those obtained with breath samples; (2) the fact that the arresting 

officer is required to observe the suspect while the sample is collected 

is often acutely embarrassing to both parties; (3) particularly dis

tasteful is the fact that suspected drunk drivers often have difficulty 

maintaining accuracy in voiding into the small containers, which in 

turn have to be given to the officer for further disposition. Police 

officers consider this aspect to be demeaning and make great efforts 

to avoid submission of urine samples whenever possible. The only 
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advantage of urinalysis mentioned was that non-medical personnel may 

obtain the required samples. 

If saliva is furnished for evidentiary analysis, the offender is 

requested to salivate into a container until a sufficient amount is 

collected for the test (usually 2 ml). Insofar as spinal fluid or eye 

secretions are concerned, no specifics were obtained. 

The arresting officer is not required to witness the evidentiary 

test, unless he also happens to be the processing officer administering 

the test. In that case, he must observe all procedures. The suspected 

DWI offender may have an independent analysis performed for the purpose 

of determining his BAC, but does so at his own expense. (It was indi

cated that this is a rare occurrence.) Even so, the blood kit (vials, 

etc.) is furnished for his use by the Lincoln Police Department. When 

such an independent analysis is undertaken, the physician who performed 

it must satisfy the court that the correct procedures were used. 

Conclusions: Insofar as legislative provisions are concerned, the 

Nebraska Motor Vehicle Laws seem to encompass virtually every aspect 

which may be considered in terms of DWI legislation. The fact that 

Nebraska has a statute which requires pre-arrest breath screening of 

anyone suspected of drunken driving, with penalties for refusal, 

makes that state rather unique among those surveyed. 

::hose officers of the ASAP Countermeasure Squad who were certi

fied GCI operators appeared to be knowledgeable and efficient in all 

respects with regard to the apprehension and processing of suspected 

drinking drivers. The fact that breath samples are given priority 

by statute facilitates the officers' tasks considerably, in that this 

is the least time-consuming process in evidentiary testing there. 

Facilities and equipment provided for the chemical testing process 

appeared to be highly adequate, and were kept in a neat and orderly 

condition. 

In the case of breath analysis, the nature of processing is such 

that a minimum amount of time is required to obtain BAC results and 

to turn the suspected offender over to jail personnel. The central 

location of the headquarters building in which the testing facility 
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is housed reduces transport time. Since breath samples are predom

inantly processed, the disadvantages of analyses of some of the other 

bodily substances described do not seem to have any great effect on 

the overall configuration. 

Recommendations: Consideration may be given to an amendment of the 

existing DWI statute providing for a level of blood-alcohol concen

tration between .051% and .099% where the accused is neither presumed 

to have been intoxicated nor presumed not to have been intoxicated, 

but may, in the face of additional competent evidence, be convicted 

of Driving While Under the Influence. Science has proven that psy

chomotor functions may be significantly impaired at blood-alcohol 

concentrations between .05% and .099%. It is not at all unlikely 

for someone registering a BAC within that range to display erratic 
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and dangerous driving behavior, which may result in a serious or 

fatal motor vehicle accident. In prosecuting only those who register 

a BAC of .10% or greater, the statute provides for a rigid cut-off 

point which is inconsistent with the objective of countering the 

menace to the driving population which drinking drivers represent. 

It would appear to be preferable to present DWI suspects with 

some document containing the offender's BAC after the results are 

known, rather than informing him verbally. It is not likely that 

the accused will remember his exact BAC on the following day, which 

means that his attorney must again inquire with the police. A simple 

notation on the arrest summons would alleviate that problem. 

At the time of the survey, the Lincoln Police Department had a 

total of nine certified breath examiners(GCI operators). The 

department's actual strength is 234 sworn members. In view of this 

fact, it appears that considerably more emphasis could be placed on 

training GCI operators. 
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(Check) TRAFFIC DIVISION 

D Accident 
Case No. 

CJ Violation LINCOLN POLICE DEPARTMENT Arrest No. 
Q Other 

IDote m time o Acci ent or vio ation 

A.M. 
P.M. Date 

Time of Observation Tests A. M. P.M. 

MOTOR VEHICLE INTOXICATION REPORT: 

Name Address 

Involved in Accident Where 
es or No 

Drivers License Number Expiration Date 

Age Sex Race 

DIRECT QUESTIONS: 

Have you been drinking What? 

How much have you had to drink? 
AM AM 

Commenced PM Stopped PM Where? 

Were you driving a car just prior to arrest? License No.? 

Where were you going? 

Where did you start from? When did you leave? 

A -e you ill? Have you been to a doctor or dentist recently? 

Ir so, when? Who? (Name of doctor or dentist) 

For what? 

Are you taking medicine? If so, what? Last dose AM PM 

Are you subject to malaeia? Taking treatment? 

Do you have diabetes? Are you taking insulin? 

Are you hurt? Did you get a bump on the head? 

Have you ever had any trouble with your eyes? 

What is your name? Approx. weight? 

How old are you? What is your work? 

How long have you been in Lincoln? 

Ar- you intoxicated (drunk)? 

HAVE SUSPECT FILL IN THE FOLLOWING: 

Date Signature 

Time (show watch) Address 

(Have suspect write a sentence in the above space) 

Figure 13-3 
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0 Unusual actions or statements 

Signs illness or injury 

voservauon xe o_rr mrorca;e with urc1e 

BREATH No liquor odor Liquor Odor: Faint Moderate Strong 

COLOR OF FACE Apparently Normal Flushed Pale Bloated 

CLOTHES Orderly Disorderly Liquor Odor Soiled Vomit Feces Urine 

Polite Excited Belligerant Impolite Reserved Stupefied Hilarious 
ATTITUDE Cocky Sarcastic Insulting Talkative Combative Dull Silent Delirious 

Confiding Cooperative 

Hiccough Vomiting Slobbery Belching Drooling Punching Kicking Fighting UNUSUAL ACTIONS 
Sleeping Convulsions Unconscious 

EYES Normal Watery Bloodshot 

PUPILS Normal Dilated Contracted Ecual Unequal Poor light rcactiens 

EQUILIBRIUM (Do not check unless test made 

A. Balance Test { Normal Fair Swavin^ Webblin^-. Sa inn Knees Fallint', 

B. Walkin _^ Normal Fair Swaying Wobbling Stagcetin Fal'int, 

C. Turning I Sure Uncertain Swaying Staggering FaI is 

FINGER TO NOSE TEST i RIGHT: Sure Uncertain LEFT: Sure Uncertain 

PICKING UP COINS Surere Slow Uncertain Unable 

SPEECH Fair Slurred Stuttering Confused Incoherent 'n'"hspering -(

l CHOICE OF WORDS: Good Bad _ 

NOTES OF OTHER TESTS; 

EFFECTS OF ALCOHOL: Apparently none Slight Obvious Extreme CONCLUSION 
ABILITY TO DRIVE: Apparently fit Ability impaired Greatly impaired 

Name at least two other officers present at headquarters who observed the actions of the suspect 

(Signature of Commanding Officer) (Signature of Examining Officer) 

CHEMICAL TEST OF URINE: 

Urine specimen taken by whore-, 

Date taken Time _-_AM P11111 

Witnesses to taking of specimen 

MOVIES 

Taken by whom? 

Date te5c.t Time AM PM 

Witn sSea 

')iSt'G_,iTIa)r: OF .'.SL 

Charges a s:nst s^spcct _ 

Pleaded t;i.,; Sentence: 

Pleaded i,uilt; Trial date Bond 

C6 r :c.' p!(.." Io wilty, Date Sc.nter.ce 

Found g,,alty, Date -.-- ^ Sentence--._.. Appeal?_ -_-_. 

Disposition of Appeal 

Found not guilty, Date_ Reasot: 
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IMPLIED CONSENT ADVISEMENT 

POST ARREST 

Name 

Mr. you are under arrest for operating a motor vehicle while 
under the influence of alcoholic liquor. Pursuant to law, I am requiring you to submit 
to a test of your choice. It may be of your breath, blood or urine for determination 
of the alcoholic content in your body fluid. (Since breath testing equipment is not 
available, you may choose whether the test shall be of your blood or urine.) 

I must advise you that if you refuse this test, the arresting officer 
is required to make a sworn report of the circumstances, and the refusal 
to the Director of Motor Vehicles, and the Director of Motor Vehicles is 
required to schedule a hearing at which time you must show that your refusal 
to submit to the test was reasonable. If the Director is not shown that tne 
refusal was reasonable, he must revoke your driver's license for six 
This revocation may be appealed to the District Court. 

I must further advise you that if you refuse to submit to this test, the law provides 
that you shall he guilty of an offense, and upon conviction, you are subject to the foilo"Ing 
consequences: 

(1) FOR A FIRST OFFENSE: 

(a)	 Revocation of your driving privileges for six months from the date of your 
final discharge from jail, or the date of payment or satisfaction of your 
fine, whichever is the later, and 

(b)	 Imprisonment in jail for not more than three months or a fine of $100.00 
or both such fine and imprisonment. 

(2) FOR A SECOND OFFENSE: 

(a)	 Revocation of your driving privileges for one year from the date of your 
discharge from jail or the date of payment or satisfaction of your fine, 
whichever, is the later, and 

(b)	 Imprisonment in jail for not less than five days nor more than three months 
and a fine of $300.00. 

(3) FOR A THIRD OR SUBSEQUENT OFFENSE: 

(a)	 Imprisonment in the Nebraska Penal Correctional Complex for not less than 
one year nor more than three years, and 

(b)	 Revocation of your driving privileges for one year from your final discharge 
from the Nebraska Penal Complex and Correctional Complex. 

Signature of Person Advised 

Date 

Time 

Signature of Advising Officer 

FORM ?8-43	 Figure 13-5 322 
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ection 1 - Legislative Provisions 

262-A: 62 Intoxication or Under Influence of Drugs. Any person who 

shall be convicted of operating, or attempting to operate a motor vehicle 

upon any Way while under the influence of intoxicating liquor, or any con

trolled drug shall be guilty of a misdemeanor. Where imprisonment is 

unposed, it may be served intermittently or weekend days, at the discre

tion of the court, his license shall be revoked for a period of sixty days 

and at the discretion of the court for a period net to exc eci two years. 

Upon a second, conviction his license shat/ be revolved and he shall be ineligi

ble for a license for .the next three calendar ye:..rs, provided. however, 

that any prior conviction upon which a second offense complaint is founded, 

must hhave occurred within seven years preceding the date of said second 

oaffenis e. 

262-A: $2 Evidence. Upon complaint, inform.a tioi!. ir:ri tmea or trial 
of any ?cisca charged with the violation of section 62); t-1- c07-it may ad it 
evidence of the ::.mount of alcohol in the defendant's 'blood at the time al
leged, as shown In a chemical analysis of his breath, urine, or other bodily 
substance. Ee.-idence that there was, at the time alleged, five-hundredths 

percent, or less, by weight of alcohol in his blood is prima facie evidence 
that the defendant was not under the influence of intoxicating liquor. Evi
dence that there was, at the time alleged, from five-hundredths per

cent to ten-hundredths percent by weight of alcohol in his blood is relevant 
evidence but is not to be given prima facie effect in indicating whether or 
not the defendant was under the influence of intoxicating liquor, but such 

fact-̂'. mar e considered with other competent evidence in determining the 
guilt or innocence of the defendant. Evidence that there was, at the time 
alleged, ten-hundredths percent, or more by weight of alcohol in his blood, 
is prima facie evidence that the defendant was under the influence of in
toxicating liquor. The foregoing provisions of this section shall not be con
strued as limiting the introduction of any other competent evidence bearing 
upot. the question whether or not the defendant was under the influence of 
intoxica:in ;liquor. 

262-A: 69-a Implied Consent of Driver of Motor Vehicle to Submit to 
Chemical Testing to Determine Alcoholic Content of Blood. Any person 
who operates a motor vehicle upon, the public highways of this state shall 
be deemed to i ave given consent to a chemical test or tests of any or all 
or any combination of the following: blood, urine, or breath, for the pur
pose of determining the alcoholic or controlled drug content of his blood, 
if arrester: for any offense arising out of acts alle-cd to have been com
mitted while the person was driving or in actual physical control of a motor 
vehicle While under the influence of intoxicating liquor or controlled drugs,
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provided, however, any person who is afflicted with hemophilia, diabetes 
or any condition requiring the use of an anticoagulant under the direction 
of a physician shall not be deemed to have given consent to the with
drawal of his blood provided that any arrested person who refuses to give 
consent to the taking of his blood under this provision shall not be exempt 
from the provisions of RSA 262-A: 69-e unless he satisfies the director of 
motor vehicles after notice and hearing that he is afflicted with such a 
condition. The test or tests shall be administered at the direction of a law 
enforcement officer having reasonable grounds to believe the person to 
have been driving or in actual physical control of a motor vehicle upon 
the public highways of this state while under the influence of intoxicating 
liquor or controlled drugs. A copy of the report of any such test shall be 
furnished by the law enforcement agency to the person tested within forty-
eight hours of receipt of the report by the agency by registered mail di
rected to the address shown on such person's license or other identifica
tion furnished by the person. Results of a test of the breath shall be 
furnished immediately in writing to the person tested by, the law enforce
ment officer conducting the test. 

262-A: 69-b Additional Tests. Any person to whom section 69-a is ap

plicable shall have the right at his own expense to have a similar test or 
tests made by any person of his own choosing and shall be so informed by 
the law enforcement officer at the same time as the person is requested to 
permit a chemical test under the provisions of section 69-a. The failure or 
inability of an arrested person to obtain an additional test shall not pre

clude the admission of the test or tests taken at the direction of a law 
enforcement officer. Nothing herein shall require the release from custody 
of the arrested person for the purpose of having such additional test made. 
For the purpose of this section, the sample of blood or urine taken pur
suant to section 69-a shall be of sufficient quantity to allow two tests and 

the testing laboratory shall retain for a period of thirty days subsequent 
to the test conducted pursuant to section 69-a, a quantity of said sample 
sufficient for another test, which quantity shall be made available to the 
respondent or his counsel immediately upon request. 

262-A: 69-c Prerequisites to Tests. Before any test specified in sec
tion 69-a is given, the law enforcement officer shall (1) inform the arrested 
person of his right to have a similar test or tests made by a person of his 
own choosing, (2) afford him an opportunity to request such additional 
test, and (3) inform him of the consequences of his refusal to permit a 
test at the direction of the law enforcement officer. If the law enforcement 
officer fails to comply with the provisions of this section, the test shall be 
inadmissible as evidence in any proceeding before any administrative officer 
and court of this state. 

262-A: 69-d Incapacity to Give Consent. Any person who is dead, un
conscious or who is otherwise in a condition rendering him incapable of 
refusing shall be deemed not to have withdrawn the consent provided by 
section 69-a above and the test or tests may be administered. The provi
sions of section 69-c shall not apply to persons incapable of giving consent 
as provided for in this section. 
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262-A: G9-e Refusal of Consent. If a person under arrest refuses 
upon the request of a law enforcement officer to submit to a chemical test 
designated by the law enforcement officer as provided in section 69-a, none 
shall be given, but the director of the division of motor vehicles, upon 
the receipt of a sworn report of the law enforcement officer containing the 
following: (1) that he had reasonable grounds to believe the arrested 
person had been driving or was in actual physical control of a motor ve
hicle upon the public highways of this state while under the influence 
of intoxicating liquor or controlled drugs; (2) the facts upon which the 
reasonable grounds to believe such are based; (3) that the person had 
been arrested; (4) that the person had refused to submit to the test upon 
the request of the law enforcement officer; (5) that he informed the 
arrested person of his right to have a similar test or tests conducted 
by a person of his own choosing, and (6) that he informed the arrested 
person of the fact that refusal to permit the test will result in revocation 
of his license, shall revoke his license to drive or nonresident operating 
privilege for a period of ninety days; or if the person is a resident with
out a license or permit to operate a motor vehicle in this state, the director 
of the division of motor vehicles shall deny to the person the issuance of 
a license for a period of ninety days after the date of the alleged violation, 

-subject to review as hereinafter provided. 

262-A: G9-f Administrative Review. Upon revoking the license or non
resident operating privilege of any person, or upon determir.ing that the 
issuance of a license shall be denied to the person as directed in 60-e, the 
director of the division of motor vehicles shall immediately notify the 
person in writing and upon such person's request within thirty days after 
such notification shall within ten days after receipt of the request afford 
him an opportunity for a hearing before the director of the division of 
motor vehicles or his authorized agent. The scope of such a hearing shall 
cover the issues of whether a law enforcement officer had reasonable 

groan; s to believe the person had been driving or was in actual physical 
control of a motor vehicle upon the public highways of this state while 
under the influence of intoxicating liquor, narcotics or drugs; whether 
the person was placed under arrest; whether he refused to submit to the 
test upon the request of the officer; whether the person was informed 
that his privilege to drive would be revoked or denied if he refused to sub

mit to the test, and. whether the person was informed of his right to have 

a chemical test or tests made by a person of his own choosing. The direc

tor of the division of motor vehicles shall order that the revocation or 

determination that there should be a denial of issuance be rescinded or 

sustained. A copy of such order shall be sent to the person affected thereby 

and shall contain a statement informing the person of his right of appeal. 

2G2-A. G9-t, Appeal. If the revocation or determination that there 

should be a denial of issuance is sustained after such a hearing a person 

whose license or nonresident operating privilege has been revoked or to 

whom a license is denied under the provisions of this subdivision shall have 

the right to file a petition in the superior court in the county wherein he 

was arrested to review the final order of revocation or denial by the 
director of the division of motor vehicles or his authorized agent. Juris
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diction to hear such appeals is hereby vested in the superior court and it 
shall be the duty of the court to grant a• hearing as soon as practicable 
after notice to the director and the petitioner. The court shall hear the 
appeal de novo and shall order that the revocation or denial be rescinded 
or sustained. 

262-A: 69-1 Blood Testing of Certain Motor Vehicle Fatalities. When 
a motor vehicle accident results in the death of any driver or adult pedes
trian within four hours of the accident, the medical referee shall request 
a licensed physician or qualified laboratory technician to withdraw blood 
from the body of the deceased driver or pedestrian. All tests made under 
this section shall be conducted in the laboratory of the bureau of food 
and chemistry, division of public health. A copy of the report of any such 
test shall be kept on file by the medical referee. The filed report is not a 
public record under RSA 91-A. However, the report shall be made avail
able to the following: 

1. Any highway safety agency for use in compiling statistics to evaluate 
the effectiveness of its program, and 

II. Any person including his legal representative, who is or may be in
volved in a civil, criminal, or administrative action or proceeding arising 
out of a motor vehicle accident in connection with which the test was per
formed. 

326


I 



diction to hear such appeals is hereby vested in the superior court and it 
shall be the duty of the court to grant a• hearing as soon as practicable 
after notice to the director and the petitioner. The court shall hear the 
appeal de novo and shall order that the revocation or denial be rescinded 
or sustained. 

262-A: 69-1 Blood Testing of Certain Motor Vehicle Fatalities. When 
a motor vehicle accident results in the death of any driver or adult pedes
trian within four ,hours of the accident, the medical referee shall request 
a licensed physician or qualified laboratory technician to withdraw blood 
from the body of the deceased driver or pedestrian. All tests made under 
this section shall be conducted in the laboratory of the bureau of food 
and chemistry, division of public health. A copy of the report of any such 
test shall be kept on file by the medical referee. The filed report is not a 
public record under RSA 91-A. However, the report shall be made avail
able to the following: 

1. Any highway safety agency for use in compiling statistics to evaluate 
the effectiveness of its program, and 

II. Any person including his legal representative, who is or may be in
volved in a civil, criminal, or administrative action or proceeding arising 
out of a motor vehicle accident in connection with which the test was per
formed. * 
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*From The State of New Hampshire Motor Vehicle Laws, 1973. 
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Section 2 - Physical Coordination Tests 

DWI suspects may undergo physical coordination testing at the scene of 

the arrest, if it is required by the ASAP trooper. The performance tests 

used are listed on the Alcoholic Influence Report Form (Fig. 14-2). This 

process is, however, a matter of the individual officer's judgment. Some 

troopers indicated that they preferred not to administer psychomotor tests 

at the scene, due to the fact that unsteady gait and otherwise abnormal 

response by the offender may be attributed to darkness, glaring lights, 

and obstacles in the terrain. (At least, these are points which some 

defense attorneys will not hesitate to bring to the court's attention.) 

It was generally found, therefore, that physical coordination tests are 

not administered until the suspect has been brought to the testing facility. 

Conclusions: In the presence of this observer, psychomotor tests were 

consistently carried out. The suspect was asked to perform the tests 

before the evidentiary sobriety test was conducted. The coin pick-up 

phase was not utilized, presumably because too many problems had been 

encountered in administering this particular test. Overall, troopers 

appeared to make a conscientious effort to carry out physical coordina

tion testing in a meaningful and effective manner. 

Recommendations: No specific problems were cited concerning administra

tion of physical coordination tests. Key personnel of the enforcement 

countermeasure may find it of benefit to establish a valid system for 

evaluation of the current methodology, which employs tests recommended 

by the National Safety Council. Along with such evaluation, other 

testing techniques should be explored. (Some ASAP sites, in collaboration 

with universities, have developed substitute methods for physical co

ordination testing, which are perhaps more effective than those presently. 

employed in New Hampshire.) 

Section 3 - Pre-arrest Breath Screening 

Not applicable. Pre-arrest breath screening is not employed by the 

enforcement countermeasure of the New Hampshire ASAP. 

Conclusions: To the present time, the New Hampshire legislature has 

not seen fit to incorporate a statute into the motor vehicle laws 
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which would permit law enforcement officers to employ pre-arrest breath 

screening devices in DWI enforcement. Consequently, these aids have 

not been and are not employed by any law enforcement agency in the state. 

The author was left with the impression that troopers of the ASAP 

monitor Team pride themselves in their ability to detect drinking 

drivers, and feel the portable breath testing devices (PBT's) to be 

unnecessary. 

Recommendations: The same argument in favor of pre-arrest breath 

screening - as presented for other ASAP sites which did not employ 

the technique - is propounded here. In the author's opinion, the use 

of reasonably reliable PBT's in DWI enforcement significantly reduces 

the amount of subjective and judgmental decision-making which an 

officer is likely to invoke when effecting a DWI arrest. In order to 

employ the devices, however, officers should have the proper legislative 

backing. 

Section 4 - Evidentiary Sobriety Testing 

Evidentiary breath testing is conducted shortly following the suspect's 

arrival at the nearest law enforcement agency where Breathalyzer units are 

available. The Stephenson Model 900A Breathalyzer is used for this pur

pose. The ASAP Monitor Team has been furnished two of these devices by the 

New Hampshire Department of Public Health. When the Team commences DWI 

enforcement in a specific district, the Breathalyzers are installed in a 

centrally-located police station or sheriff's office, where suspected DWI 

offenders are then processed. 

Under existing statutes in New Hampshire, breath, blood, or urine may 

be analyzed for evidentiary purposes in DWI cases. The overwhelming majority 

of tests performed within the past two years, however, have been analyses 

of breath samples. This is largely due to the fact that the arresting 

officer determines which evidentiary test will be made available to the 

offender. If the officer decides that breath testing will be utilized, 

the offender must comply with that decision, or else face being charged 

with refusal under the Implied Consent law. Since breath testing is always 

a much less complex and time-consuming process than either blood or urine 

analysis, and, more importantly, is always readily available, the officer's 

choice is obvious. 
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The offender has the option of requesting an analysis of his blood or 

urine, after having submitted to the evidentiary test prescribed by the 

officer. In that event, he may telephone a physician or nurse or a chemist 

who will either withdraw the blood sample or take charge of the urine 

sample, as the case may be. The sample, however, must be analyzed by a 

private laboratory and the accused (like the officer) must be consistently 

careful in observing the chain of evidence (i.e., maintaining required 

documentation, complying with official procedures and stipulations, etc.). 

It is uncommon for suspected DWI offenders to request such additional 

analysis; and even if it is performed, requirements inherent in the pre

servation of the chain of evidence, coupled with the layman's typical 

unfamiliarity with legal matters, make it nearly impossible for the accused 

to submit the results of the private analysis into evidence. 

The arresting officer may administer the evidentiary breath test as 

long as he is a certified breath examiner specialist. This procedure is 

practically always followed by troopers of the ASAP Monitor Team. The 

attractive feature is that it reduces the number of man-hours which must 

be devoted to the processing of a DWI offender. Normally, all troopers of 

the ASAP Monitor Team are certified breath examiner specialists. Occasional 

exceptions may be officers recently assigned to the Team, who have not as 

yet had the opportunity to attend Breathalyzer training. These troopers 

are slated to undergo this training within a very short time, however, and 

usually commence within several weeks of their assignment to the Team. 

New Hampshire law stipulates that suspected DWI offenders must be furnished 

with a copy of the results of their evidenitary test. This is accomplished by 

the police by means of the Blood-Alcohol Report Form (Fig. 14-4), the pink 

copy of which is turned over to. the suspect. In addition, the officer 

completes the Alcoholic Influence Report Form (Fig. 14-2), a Violation 

Slip (Fig. 14-1), and an entry into the Instrument Log pertaining to his 

operation of the Breathalyzer unit. All of the preceding reports are 

prepared either during or immediately following the testing procedure. 

A Complaint Form, which is retained by the officer for use in court, is 

filled out from the Violation Slip. The officer also retains the completed 

Alcoholic Influence Report Form, as well as the green copy of the Blood-

Alcohol Report Form. The Violation Slip is forwarded to State Police 

headquarters. 

330 



a 

• 

• 

• 

• 

• 

• 

• 

As a rule, blood samples are obtained only if the suspected DWI offender 

has suffered injuries and is admitted to a hospital, or if he is other

wise incapable of submitting a breath sample. If the suspect is fatally 

injured, it is statutorily mandatory that a blood sample be obtained from 

the deceased within four hours of the time of the crash. The preceding 

applies to all persons 15 years of age or older. 

With the current state of the art of chemical analysis of bodily 

substances for blood-alcohol concentration in New Hampshire, urine samples 

are rarely obtained. The relatively few which are still submitted for 

analysis usually emanate from the more isolated, tiny law enforcement 

agencies in the rural regions of the state, where traditional practices 

are still followed. The urine sample is obtained by the arresting officer, 

and as many as two to three weeks may elapse until the sample has been 

analyzed by the state laboratory and the results are available to the 

officer. 

In a general sense, then, two types of sobriety testing are employed by 

the ASAP Monitor Team. One is the physical coordination for psychomotor test 

which may be administered at the scene or at the facility prior to 

evidentiary testing (or at both locations); and the other is the evidentiary 

test which, in most cases, consists of breath analysis. (Under New 

Hampshire law, a simulator test must be performed after each evidentiary 

test, to ensure proper calibration of the Breathalyzer.) The results of 

the tests are recorded on the various forms provided for that purpose 

(i.e., Alcoholic Influence Report Form, Blood-Alcohol Report Form, Violation 

Slip, etc.). Viedotaping or other means of photographic recording of the 

testino process are not employed. (The New Hampshire ASAP never purchased 

equipment designed for such recording.) However, troopers of the ASAP 

Monitor Team are equipped with portable audio recording units which they 

may utilize if they think it advisable. For that matter, application of 

the physical coordination tests is also at the discretion of the individual 

trooper. 

New Hampshire's Implied Consent statue is separate from the DWI statute; 

thus an offender may possibly be acquitted of Driving While Intoxicated 

and still be convicted of refusing to submit to a sobriety test in defiance 
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of the Implied Consent Law. Suspected DWI offenders are usually advised 

of the provisions of the Implied Consent statue immediately after having 

been placed under arrest by the officer. The officer quotes the applicable 

portions of the statute from memory. 

All certified breath examiner specialists of the New Hampshire State 

Police have completed a 40-hour basic training course and have received 

certificates and licenses. The breath examiner specialist training course 

encompasses all phases of DWI enforcement as well as the proper operation 

of the breath testing device. (See Appendix A; Exhibit 14a.) Training is 

conducted under the auspices of the Division of Public Health Services 

of New Hampshire at Pembroke, and consists of a five-day session during 

which participating officers must remain at the facility. They are not 

permitted to return to their homes while undergoing training. The in

structors, for the most part, are obtained from the Division of Public 

Health, but are augmented by other professional specializing in alcoholism 

and drinking drivers, as well as by physicians and officials of the Division 

of the State Police. (See also Appendix A; Exhibit 14b.) 

The Director of the Division of State Police selects the troopers who 

will undergo breath examiner training. It was pointed out that generally 

only experienced officers are scheduled to attend. (As a rule, their 

experience was said to range from three to five years of service with the 

Division.) 

Upon successful completion of the breath examiner specialist training 

course, the officer receives a certificate authorizing him to administer 

evidentiary tests on the Breathalyzer. Certified Breathalyzer operators 

are re-certified each six months. In the course of this survey, it was 

not determined whether in-service training which specifically addresses 

DWI enforcement is conducted to any extent. 

Of a total of 183 troopers assigned to the uniformed division of the Naam 

Hampshire State Police, 114 were certified breath examiner specialists at 

the time when this survey took place. The average cost of training was 

quoted as $200 per officer. 
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The Stephenson Breathalyzer is the only evidentiary breath testing 

device in use by law enforcement agencies in New Hampshire. Officers, as 

a whole, expressed confidence and enthusiasm when asked about the Breathalyzer's 

reliability and durability; and it was generally conceded that few problems 

had been encountered with the units. 

Normally only two officers are involved in the process from the time 

of the offender's arrest through completion of evidentiary testing. One 

is the arresting officer and the other is the officer transporting the 

suspect's vehicle to the testing facility. (The latter is usually required 

only for a brief duration.) 

The results of all quantitative blood-alcohol tests performed on suspected 

drinking drivers are tabulated by the ASAP staff. 

Conclusions: The evidentiary testing system in effect in New Hampshire 

whereby the arresting officer determines the type of test which is to 

be offered, appears to be well-accepted by troopers of the ASAP Monitor 

Team. In the rural expanses of the state, it eliminates the need to 

locate a medical facility for the purpose of obtaining blood samples 

(unless the situation requires it), and evidentiary breath testing 

devices are always at hand, since they are transported by the Monitor 

Team. The fact that the arresting officer, if a certified breath 

examiner specialist, is also permitted to administer the evidentiary 

test to the person whom he arrested, assists in reducing the total 

amount of time required for processing. 

Overall, the evidentiary testing process as employed by the ASAP 

Monitor Team appears to be one which is highly suitable and practical 

for the enforcement countermeasure. Troopers assigned to the Team 

were judged to be sufficiently knowledgeable and committed to the 

objectives of the countermeasure, so that no discernible problems 

came to light insofar as the sobriety testing function was concerned. 

Overall, the testing configuration appeared to have been well conceived 

and was applied with optimum efficiency. 
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Recommendations: The evidentiary sobriety testing configuration 

employed by the New Hampshire ASAP appears to incorporate most, if 

not all, of the features desired in this aspect of the enforcement 

countermeasure. For this reason, no recommendations are offered. 
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Last name First name Middle initial

Address

Lic. No. State DOB

Owner

Address

Reg. No. Stag

Make Tyre Eng. No.

Datc Place

Time Routc No. Road conditions
Violation

Recommendation

Arrest Summons Warnr 3g Checkup Suspension

Officer's Signature  **

THE STATE OF NEW HAMPSHIRE
STATE POLICE
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(Check) (Check)
ALCOHOLIC Police Dept.

q Driver q Accident 
Arrest No. 


q Pedestrian q Violation


q Passenger q Other INFLUENCE Accident No.


Date end sane of em REPORT FORM Attesting Ofliter 

•iident er vielnbee am Dete'end time In custody-

Name Address 

Age cer Rae Appros. Wt... Operator Lie. No. 

OBSERVATIONS: 

CLOTHES Describe: Hat or Cap_ 
(Type & Jacket or Cool
Color) 

Shirt or Dress 

Pants or Skirt__ 

Condition: q Disorderly q Disarranged q Soiled q Mussed 

(Describe)

BREATH Odor of Alcoholic Beverage: q strong q moderate q faint q none 

ATTITUDE q Excited q Hilarious q Talkative q Carefree q Sleepy q Profanity


q Combative q Indifferent q Insulting q Cocky q Cooperative Palae


UNUSUAL ACTIONS q Hiccoughing []Belching q Vomiting q Fighting q Crying q ieugnd c 

SPEECH q Not Understandable q Mumbled q Slurred q Mush Mouthed q Contused


q Thick Tongued q Stuttered q Accent q Fair q Good


Indicate other unusual actions or statements, including when first observed: 

PERFORMANCE TESTS: (Note-See departmental instructions for conducting these tests) 

Check Squares If Not Made Check appropriate square before word describing condition observed 

q BALANCE q falling q Needed Support q Wobbling q Swaying q Unsure q Sure _-^ 

q WALKING q falling q Staggering q Stumbling q Swaying q Unsure ^t S:^•:

q TURNING q Falling q Staggering q Hesitant q Swaying q Unsure 

Right: q Completely Missed q Hesitant q Sure

t I FINGER-TO-NOSE
lJ !(


Left: q Completely Missed q Hesitant q Sure


_ q Unable q fumbling [3 Slow q Sore q ;vth l.. 
COIN S _ _- ..J- ^,.-.,.__-_ 

(Balance during coin test) 

Ability to understand instructions: q Poor q Fair q Good Tests performed: Date Tame 

OBSERVER'S OPINION: 

Effects of alcohol: q	 extreme q obvious q slight q none I Ability to drive: 

d"caee briefly whet first led you to suspect alcoholic Influence: 

Observed by: Assignment:


Witnessed by: Dose Time


AEMICAL TEST DATA: 

aclaten: Q k!ooa q Breath q Saliva q Urine q None Analysis result:


k.fused 'Jr.able If Breath, what inatrumentl
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INTERVIEW:

Were you operating a vehicle7.__^_ Where were you going?

Who' street or highway were you Direction of travel?

Where did you start from?_ - What lime did you start?

What time is it now?__ _._Whot city (county) are you in now?- -

What it the _What day of the week is it?___
 * 

INTERVIEWER TO FILL IN ACTUAL: -_ oe./e..
Time Dar Dots Intetoitwsr's Nome

When did you last eot? What did you eal?____

What were you doing during the lost three hours? _

Hove you been drinking?_ -What? How much?-

Where? - -- -- Sforted? om/pm Stopped? om/pm

Are you under the influence of on oleohof,c beverage now^..

What is your occupation?- __.___When did you lost work?__

Do you have any physical defects? -11 so, what?--

Are you ill? __If so, what's wrong?

Do you limp? ____Hove you been injured lotely? .If so, what's wrong?- .

Did you get a bump on she head? Were you involved in on occident today?

Hove you hod any alcoholic beverage since the accident?___ !f so, w1:ot?

Where?___ How

Have you seen a doctor or dentist lotely?___ It so, ____When?_

What for?., you lckin :rcnouilizers, pi!Is or medicines of any kind? __

If so, who! kind? (Get close?. _ ow/pm Do you have epilepsy?

Diobetes?_________ _Do you take insulin?-__. If to, Icst dose?---- em/pm

Hove you had any injections of any other dru^-s recently?___._. If so, what toe?.___ __

Whor kind of drug? --last dose?__ _ om/pm When die' you lost sleep? ---

How much sleep did you hove?--____. ycv wearing false leeth?. Do you have a glass eye?

I:,a'JDWRITING SPECIMEN
5:9:. ^ture and'o: onyihing he

chooses.

REMARKS:

SUPPLEMENTARY DATA: (Note-Get wsinceses, including officers who observed, to prove driving)

war 5-pert Wear war Ir,WITNL;SES wham. Observed
Dr, .nv om Condition
CsperoGng

No,-e Addrsu T.t. No.

Passengers Name AJdrer: Condition

In Suspect ' s
Vehicle

National Safety Council, 425 North Michigan , rhicogo, Ill, 60611

Rep. 50M77001 Stock No. 321.99
rstnt.d In U.S.A. 337
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BLOOD ALCOHOL REPORT FORM 

Date 

Name 
Test Location Address 

D.O.B.	 Sex 
Arresting Depnrn-, n"

Dear Sir: 

This report is furnished you in compliance with RSA Chapter 262-A, paragraph n z 

ended by Chapter 64:1 of the New Hampshire Laws of 1971. 

The results of your Breath Test for alcohol on. (Date) 

t	 AM PM showed a blood alcohol content of 

m

a

Certified Breathalyzer Cperat3r 

y yitness 
Police Department 

Receipt Acknowledged 

j,VhJ T v COPY -BREATHALYZER OPERATOR-YELLOW COPY - SUBJECT TESTED-PINK COPY - AR RES T INN OFF";:=P' 
(GOLD COPY - BUREAU OF FOOD & CHEMISTRY, CONCORD) 

Figure 14-4 
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OHIO (CINCINNATI) 

Section 1 - Legislative Provisions 

01110 COIN': 

. -' I. ' Inl»lierl 
:allsrnl. 

(A) Any ho rson AvLo clrleraic..a 'motor ve.hic•;e 
u1:ni: tl.t: 1;hlie lailrillvay: in this Sla"o. Shalt Le 
clt:enled to have given cctr.sclit to a ch.;rlic•al test. 
Or tCSiS of hie blood, o:• ;Irmo for tl:e 
pt:rllasr. of clt•t, rcnii in^ thr aia:holic c,' i ent of 

-Lis bloat1 if :wrested for tic,-: u1Fi•rt,r of 
'lvhilt: und.•r ti:C: inf!ur;lrt: of aic•,tilol.- '1'hc ti-A 
or toots ::hall i)C acin:inlstcrt'ct it ttIC (tircctina c.l 
st' policC having reason:tilr gtt•i :ods t.' 
be}icve the i•nsoc. to IHive l:c•'n chrvZnt, a rota; 
xclr:clt: u:lur, tT1' 11nhlic l:i^tlnvay: in' this star: 
w}lilt und;: tL•o inf'rrrrtco r,; :1cohol. T lie law, 
Criforccracnt og nc'y lly ,uc•il cJfficcr• is 
:emploj'ecl shah which of thc• aforesaid 
tests %h;11 

'•(:31 Any ncrcoil who is c?..a;i, tlrcoaccim s, or' 
\C}lO IS oth:Iivi'^ in a, cc;ncliti:,n •;el cle inti lain 

in'. p.111-40 ref r, trial, shill t dcciri ' l rc.t to 
have \\•irhrlv..'vn conFent n:ovic't'd by division (3) 
or this wetion aril the list or ti'sts may 12 
atlniinfsterccI, snb;t ct t l srct:arts ::13.11 to 3?;.• 
:3G, ilte i ve, of the ?t vised t:c:l.a. 

(C) Any pc ►sn:1 11nui:r arrest for tlu rf 4nsc of 
Ariv;ng a ti:C•t.:r \•t:•,ticle \!tltat: iatd •`.r tliC illialiaCt 

o(. stlcohai :;hall hr. clyiSt•d at a palicc station t., 
• tho mn t clueaces of h is ro tisnl to s nornit, 't-1 z' 
.;.chemieal tc't esignatcct by the la!, e;lrorccme; 
agency ns hrct^•i('.ct'. in diviAi.n ?A) of .this sett:c:l. 

t TliC advic.r sil:ai 1:a in a wn"IC'n, form 

••tly the rC.;;iSttCtt or 11:otor \•.r-Weles ant! A1.1111 t 

: r ad to su;:h per. on. .':'llo for i l l shall .cnnt:ain JJ 
tt tt'mrnt that tiro fo n v.:t s sl;comn to the. ^^,•re, :: 
anti.:: invst and rcatl to b iln in tltc prescnet' cf 
the arrt`stiii; of:it•tr anti one other aaliec a lc!-: 

'or civilian hobo c civplfvt c. Si:], l:'i;nesst•s shy'.! 
-C&!ify to tilts ;art bk• sicltiair the fatal. 

(l7) if a person ullclrr r:cs.' for the c. 'ci:;f 
a raotnr vol . l ' •r tll;'of alril ^^ t;:t• \,, ? lilt! 1;;tU., :.. 

cncc of a lt`oh.ll upon tht' -.e%jtw t• v. s 

p,alio, OM", tts inn to a Cht'. J:i•,%J t.t taQ

rrltr,i by tha Lo c :rlt::c,•r.:rnt ael•cy as tlrt;t4,l 
in (A) of riiis n fl.•r lint 
iten, AM of the CtiaNCCtitrtilel'S •.f his rcinal x 

11141vid1'd 111 ihvi I iOut Lla Of e 1 11A Nt`t•t ton, ;to a •';:1• 
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,^ 
':t t,)•Zta^:i V^-Lri Chi:. L4 ._.___ 

Yfl 01110 C:-,1)E S (1:'i'1,I:^i''•:NT +r st ^;^ •t 
_- 

ic`al 'us" 6:1 11 lie i;tVCn, i)Ilt Oat r(' S>tl'ar (,f ln(Itl r 611'111511 ill,! !Y)l)rt t 
O'C111(7h..;. I:Il,II il l.'! it'(•!'iilt of a SP: ,t'tl IY•jlt:lI tu: of l i lt'. .1:; I1riiviclt:ll Ui <11V1::3(111 
the. Ill:.'(: (+fii,'rr that ht: Lad 1;:111111(l: (C:) vf till:: sc, ii ns. 
(Qr 1)t'hC\'l: (lH: :Il'i.:::(('a )1(•!::(111 hall 1-pi'-1 t?I'iYlul in h.':1: ► n.; tht` 11i.llt!'1' :13101 tlt'tl•ra11.),af; ^Y.aa:f 9u: 

it m(lt,lr \'Ch3('ll: tlil(lrl sill: I1111aIiC l ilt i nvays of lj l:' s11C'11 I)1'i'So I 1,-l,, , I ,,,wil t:i1'nr its .lilt a(' tit)1: t:Il:1:a 
stale whist: tt,tdL :t• ;l,t iullu; i:r,: cif :tl;'ull;,I :In tl t11-1t I.)• the :t:I;i;tr•Il. of Ino'1. v(:hicl,:l: 1]ii(h't• (liv::,i(.,: 
the j](mbn r(:f ::(:tl to s llh:tlit to the 1!•`:t 11}1,111 ttli' ( I)) of {lia sc'eti311i, Ili:: coma: sl:alt tl,'Cic1:: t;lli:;', 

rc'ltl:t:st (ii tit(: I)Uli:v nil:('t'r :m(1 upnll 311(! r('r•t'ip i5):IiC iipc:: th r1'fl1:t:":,rS cnrlif:ctl :+:1'1a 
of 

e aitl;l::wt 

111C.'f:r:C] a S ^s I \'1(lctl in CIi%+:iU3, (l,) of this sti(.•l, a3lci ti(lr,,:l )'(` h :y.itt, C(lrnl:l:t'r,:, avid nlitCr1C:. 

SCCti(1a C('rtifyinj t11a :hn a.l'est.'CI p(:r>nn wn,; t•vi(lence .is (::tlicr tli. ]"('};istraC or t1,C 'Llti:°FC ;2 
,

il(l'.5C(1 (:(s tlit! Cn:Si•:jlic r:mS of h::: rt fl :::,tl. < h:.li Make llr.•('ns(: is r(lf':Lt' to Il:::C;?: i:(?:'(? Nt: i.i%i;:i: 

8i1SI::ad Li.i 1i:'ciss or j).::riilit to drive, o r any n na• In sn(:ll proeCC(lii1';:: the regi st r ; ?:la `,.J !"s`i;:•: 

resick. OpCratlll` j)'.W l(•rc for a iai:1': n (1 of Six :care' l by th e j)r.ici`C'llii:ii; ;,iln:Zi :v ,;! Ill,: ('C':: ?3•'4' 

t:1tlnths, sltl),cct to rc\'i(:w as hr,lV:tl.:Cl in :ills \':1U:rt: !:tle1i 

section; tli if i1:C t);:r::(1!1 is a rCSi(?.'Iit \\'ii hntit . f: llie C(ill.' il)ti:: Iii'. %1 3110 CVIC? 1IC,; $elli Iii C.`.!i 

l îĉe1 cr per;-lit to Gj).rate a ino.tor in t h .lt Slltai^:1C''$n:i i^i ta1 1,(l in slin", arm v in „nil 

t]i:S State, Lhe.rCtii;';:11' iLall (l:ll\' t+) the 11+ rSClll ;10:11111 3:11;3.`1• liV {La 1'C;;:stl':IC of motor '\`%311:', 

em, ]S.`.tl: ac e O( a 1iccf`': or 1)ci11lit Il(•ri(1(1 of 1:ill ;•r d:vi io:l •1..1.1'\l')) (7 t 1. r(•e:io,1r ,: iii :,h:

Sik -nr,nths after tile: (date of the :I II ,; (l viola n1(11'6. C'rf th e ::latt('rs \1 ithii3 tie Socipe 

(10:1, hearing ,is •Ilrlvr(l,`(l ill (?ivisimn (i') {'r Ll:;:; ,..._

tion,'ar both, then.tl.: court dial) 'cite 
(Si) U'3iIi2 sit.kpi i)(linf{. the I:CC.IISC or I (' fl1 l 

of ' ttcll i):':)C't'c'dtil t '1".133?: t. Sll('li persl•!i, ,Til SF::::! t0 [iri:'c or r cite' sidoill C1j1Cratil, T]: i\ tic e ni :%11)• 

pcr:.n:'I ns prn\ i(?::CI in (ll\'JSt' n (DI o f :111,4 crc i1'11i?i'' tl.:` i1:':Ilensinn Ill:1V1CICa: 1:1 \'lii3'r i-%) . 

his 
tcce'i the rCf':.Stl':lr shall iwi`,u'clia;cdb• C.f S(' tintl. !,T: slt', cmmrC Stu-111I reG'tlntlfV ii:" 

p^rso : ?n WON, :this ?ast known 'id i'css , nrl il:l; ci tw:i Cl7nr anti ' t i'iC ^:^ti ;:3 -NU:: by 

1"fol•rrl Lim th ;t I:c 111!1' jli tit:(171 
of ]:)n:r,(• %CC:::(4CS for a Iii ^ri'. '-, reg,,St1:.r 

tilts ;CC't1n11 (1r ill, n1(1;C, Cli ;1:.': ..; I'x'ray 
Vl(1C(I in (1:`. '1::13)11 31'1 Of u ic'crcticiti. tT re S : p1 

alia1 it'•' Cc-C 1( of iii' t c trail' ns 
)C's'Jn:1 l:cCl?i, or y)t'. 17:1:{" to (?:'1?'% lt:i 

L )bees sh .ndMoan (F) '• .lilts C(':tlila, ar 1^i11,(Moan W.... :•^St .,-tii:(,::.: f(>1- :l ::r.':I:1; or a'yl; als 
IN l):•n: t:i(1i1%^S AS 11,^, !no = of i;;: 

Ci ty' Clt'C:>tC) l iNhdcl-, li :l;?\'('.1'SC' to hint th% Sits

tWTlb':'.,':I

1:Ca^:i ! ;7111, t:T%l ' s c {hc. I lc•a;,n'; or ^n})Cal \\'('rc. S!! ".i'ai tt:l -,"•\ 

S):1i1 (ii) C: :i 

3:`illl]r i,'C' t7 :l!all 
Ile 1Pt t ,. ki 'ny PP SO" \\'l"l:;SC`' ;` 1 1SQ nl' 

'•, t aC', :;N1 W,':) L;% tilt :: ^' 7^ t ;.,. .:..._ . . " ,... 
,scant AS loon 

Nllhni 

1wei V t:1\' i: 3313: ,,,.^.1131 (if 311.^ :1t3t"C jl:;)\'i:1;'(? 

1,1 ^ ihc ..7112 U;:i' Cc ir ', or t ! , . 

!``'.. court, (ir in 4.•3 C'' s)]Cl, iil''c'j::l) )-; ,. :"lilt {.: .,i l:' rt i^t'•,,r 

:': ';\._.)i; , a 1t1r1,', 111 \\' 1 1e1.ic i.irl::lf:'ill'll 71':i<'•. WAN, ,.;1.;?:,..,..., .

12, ,. ., ;ii(7:• ,,.::!£lt: 73','11:' .,l 1:\\` ill: t-n^i 03 11 )'i3:;i) c C''.::,`:?C,: .iii(: 

3f .,i!` ,^t .,..,1 a„•. t;,:' c':i 3 sic ;11,• ;:i•: 1+33) .:a. .. .., , 

.a... '1S' ;310: roll , i:.., of %ant(:r WON .. i:..,:,', i,.'.)a'.,) .,.. ., iz 

:1•iil.l i1: c:. ,' :!.. T.;t s ::3]. .1:•'1'.;.:. ,01 of ',:..., ••:t'('f;:la (II' 1:3 ode C)r iltn3'a 31! 

.till' ?:, ,•,a .• :•; ̂ ;;ii;. 3131' S i'tij1.7 o f tl lr. 1l('ari tr'. .:S• . St vh ' tl 't•iai•1!li i), ;! ;. .., 
•) 3. „^l. ,l i' er

d'.'s sov!.* a'1, or 11n(lL ^,:;'ll Ili) 1 '13•3 v Nu ,l,•!I:3 1t1<`r t'Itn:l :•,•) il•i • tilt' .,._.,..;,; .. 

, l.l\t' «'.t:: ua. a.1..i; i t i' t t: : I •:'_t), 
.,.a fa:t1'; ,t till` it•l]_ 

•l..ta I' :,f•i1 a)]!,'r;a •I•(1 ('.,... :•'-._ 

?.. . •\l•3..•::' .,,!•.• of , (t1i',d, (t . • . of .. 
• •1 ... 31 1I ) t : Is i a.: l ; , 1 310 :^lii•:' t.. . ., 

,' ,.a. t• ,.,.. , . I1a11 r.'.tA.1:,..1+?,: !'1'lillll.j tai ;1.':!. .'t.' l• %;.. ,, ..i ., 
e t 

'°' i•• %>^tlti t:.stl ut','33 ?66t,•Q:1 IlllltUl' \"+11i).i11 ]L• Igt..i+. a:.,.ie.:i:aot Willi. !i 

111L,4 \I ib' 1 aa.' rtl (.+t. . , al;. .H1 ,1. ^+,,: ,. l• t.13:)1n.' U•'Ia '1, in ...lt l! 1 3231,!(.. 
l ,r,. . e.. i ,••. i t :., 17:.:11: ': t. •C• t): '. i. •,• 1,..I \v1 ,: '11 :, ',t' t l , +• l 1, ' i .i. c \\':l i•ly•:. i.+', .•i t,, :r..t'F th.+i(,•, It 

1..;••e :)l,ijt•r :1{'1'3''.1, ,\'j,r11,19' 1).• r,'It]!.t'Il tl) X1+1,:nil !'i,•,i,..3:,'. utd.;.i, i 

^1:,• Ilrnl^,i ,++ lut.•,,•„i, ;,,l1 i. e• „i 1.•;1 ]iI)UI) i'(', 1:1,'1 c11 10 fill, n:llt'r, ,I,.] 

• 111• VMSMts it1\'1 (1 of tin' t trlr.p iII nt t UI 1•:f:^ 
.et..i•tt+. , ,!+•l•:ii:et:a, ,l 

'

•

.

•

'

'

{t,,.5.y li; n.i^l i:l,lii:.,. r •,,:.'i .',,>. 
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OKLAHOMA (OKLAHOMA CITY) 

Section 2 - Physical Coordination Tests 

Physical coordination tests are not administered by officers of the 

Oklahoma City Police Department. 

Conclusions: No formal physical coordination tests are given by0 

0 

0 

0 

0

•

41 

officers of the Oklahoma City Police Department. Officers stated 

that the value of physical coordination tests is limited because 

"drunks practice". 

According to Major Gramlin of the Oklahoma City Police Department, 

"We tried the old stand-by tests. They just aren't any good. Nobody 

failed." Physical coordination tests were discontinued in favor of 

BAC results. 

Officers note observations of the suspect during the driver inter

view and record their observations on the Arrest Report-Driving Under 

The Influence of Alcohol (Fig. 16-1) by describing the actions of the 

suspect in detail, including balance, gait, speech, eyes, attitude, 

etc. 

Recommendations: According to officials interviewed during the course 

of this site visit, local judges favor strong officer testimony as 

opposed to evidentiary BAC results. Recommendations relating to phys

ical coordination testing at this site will be made at the conclusion 

of the evidentiary testing section of this report. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is not conducted by officers of the 

Oklahoma City Police Department. 

Conclusions: None 

Recommendations: As with physical coordination testing, recommenda

tions for the pre-arrest breath screening configuration will be made 

at the end of the evidentiary sobriety testing section of this report. 
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Section 4 - Evidentiary Sobriety Testing 

Any individual who operates a motor vehicle within the State of Okla

homa is deemed to have given his consent to a chemical test for determininq -the 

alcoholic content of his blood. Individuals have the choice of either a 

blood or breath test to determine the evidentiary blood-alcohol concentra

tion. 

Analysis of breath specimens for the determination of BAC for evider 

tiary purposes is conducted utilizing the Stevenson Breathalyzer Model 900 

in association with the Model 6000 Breath Simulator device. (See Fig. 6--b. 

The step-by-step procedure utilized in conducting breath analysis at 

this site is outlined on the Breath Analysis Record and Report (Fig. 16--4). 

Evidentiary breath analysis is conducted at either a fixed site 

(Central Lockup) or through the utilization of one of two mobile breath 

testing vans. When mobile vans are employed, the van responds to the area 

where the officers are working. Generally officers work the perimeter of 

the van areas and arresting officers transport their suspects to a van For 

evidentiary testing. 

Mobile breath testing vans are equipped with a fixed police radio and 

the standard emergency equipment. A video camera is also located in the 

mobile vans; however, the video camera has never been used to record any 

portion of the evidentiary testing process. In addition to a Breathalyze 

tfe mobile van is also equipped with a refrigerator (for storing bicod 

sample specimens), a restroom, a dictaphone (for report transcribing), 

and a typewriter for completing administrative forms. 

The mobile van is staffed by one sworn police officer who wears civi

lian clothing. Officers of the Oklahoma City Police Department felt that 

the sworn police officer/breath operator should wear civilian clot::.- 4. 

order that suspects would not feel that the evidentiary test was biased 

and to eliminate possible complaints when the officer obtained blood 

samples for analysis. 

The evidentiary sobriety testing program is administered by the 

Oklahoma Board of Chemical Tests for Alcohol Influence. This agency 
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,Cucs't ioL1 e2 

S c.'1'!0. 3101.1':°,. 7Ile (;::^'^:Ior'C( Ii(:i Iu:,^^;at! (!C^Chiinc, ,oi. c;ii C :c' :i^• ; ^.^C::....'r 

•,t(:^! S1t^^: l:S v! fiiCt.tu. Gi ^(:..::ilC• .r. ^.. ^ o t ..lit Itni t r "Inq Wpm, , is 

ita;itbcdi! j sub^t nr:e in Cite ;^ i.sc. ;!;;; i:iatu t,ol. Icoacl. in a jtr,;eari'^ ' iac;L. TI:e. 
duccici C^ti:Il :: j.p:OV $iaiS::CR rj :f CI!il:t;ae i or n' (;;0(IS^ l"C('(lisln tai:' (t .:{IC.?l::rf ` i 

GE'IndI1'Ittl1LS tC c I14:lC' S!:ai :ra ^t'CQC ?tltl !'3 St: C. lIP;lilitS to (t!l3I1(IC I1i?i :.:iS'?a;',it;';! 
^S. 

(ncn (v j <'f(^:! Su II Cit:I1'CCS;, ^tjCi! ,1^:^•ilt°. Siti EI I:c $lil:j ct lc %::4iili : v ^': Er:'. 

C^tlo(1 8t (:•C (l15,.ICtlutl CI ll:Cdi rcc of 
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•0111O is I'D CO17i;: 

(^u t t )fl . '3 

•i. 

ncss or altilit, u,c of ctru-,s. 

(A) No llcts,on stall drive "cronmcrcial car" 
or 

N

com:ri..c::a tract,,r, x: .!ermv.,l is scrtion 
11501.01 c:f tiu+ Revised C tk:t.,, vili!c his ability 
or atcrt::ess is >:a i. lp. crccl hy ii!tiess, or 
other causes that. it is tuaafc fclr-bi::l to drive 
such ^^rhiccr.. No driver siln!t uSt• :uov drug %%'llich 
wottld a(h•crsc:r a!:cc: his ability or lertr'ess. 
' _ (11), No (i1cr,( r, a^ (1(r:itut:! i;t xcc :iota 1501.01 
of- thc• l;e ised Coc!c. Of a "C(!t:Y.il:r. ial Par" or' 
C`Q:t1nierit:11. tractor." or a 11(:s(ltt (::1ptUptlg or 

otherwise clirc•cing the driver of such vehicle. 
Shall rccluire cir l:nl;l(int;l^' ;lcrtait a c1:i,•cr in ails
'such con!i" ;'m c:(`sC: ii;c`.cl in division (::). (if •thi1. 

section to drive sue:- 1•ehidc upon any strcct.or. 
hi,,it,(•ay. 

WSTO:.Y: 130 (• :11.11. t` 1. tit 1A.M.GS. 

Penalty, 11C a -i311.^JJi.L1. 

'j t t le present: time, the State of Ohio does not have a per se l <' 
for the offense of DWI. It was learned, however, that preliminary 
t;Oth has commenced on such,a statute at a level of .l5%, blood a UQI" ^ 
concentration. This is an interesting development since t::e 

pre;;ent I,resllm. ptive level of intoxication in Ohio is .1OS "?1 c: 
,ilCOhol collce.ntr ltion. 
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ec'i•1ion t('u c ,rl^lrrl:1r rl,//u e,: liiiI c cn 1!1G7, 
Unt hilt., 1111 b.-Imo ll.r it ill 11,1111s'., 

t;il:: (1 (1.32 1' tl -' •) ivhi(:Ih hcci,uu:, • c'P(:clirtt 
I -j 

(A) 1VLu:.t%l r vi, ll;;:cs ::eetiou 0J.'01.11, or • (h'! 
God,:::haIl Ii.• fh,rd n(.t Ilion: th:ot fiv,• 

Jntnllrr (l tlu m or it:li0 i•.ooc(] ill Le rnlmty j,al 
Pl \vorhhr,n::,: tud !r::: thou thirty days nor 

111(;i':i ction 41:111.11;1 (.1511_ 

jI;,1^ GY • tlt 1{uvi:::•(1 ( ;d :;11.,11 he iiu, d mini 

1!1(l. U;:ui fir, ho,:,Lrcl rlnliar_ and im}ni^n.:;I 
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1.I1•; .0% he'll l' while. p.o::.in1t tl;tou;,l: .t Sel,.lol 
:1°::•' .i(,tl:t.: 1.'t'( 0; tli \\'llilc t'I.il.h' i .U'.• ;i,in,! 
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(hn ){: t'i :cc) (" 1.' sh:dl I) : lined nl^t ntl)rc tll.tn 
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the llc.viscd Code :hall be fined not loss than 
one hundr1'd dollars nor more than one thousand 

.dollars or ilnon*soncd not ntnrt, than six rnnr.tits. 
or !moth. 

`> 1) When"ver a person is founct guilt), of 

viol:(tine or scetLuns •1511.7(1 (1511.7h.1), 
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t!i:a1; $2C,0.CO or imprisoned --iii t he. cou lltl•. . 
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n; K•1:NC :cr 11,. it: ar; u:.I l llltr.i.•:ct vi/n11411 
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defective from o11etitilll; A 

vision is bl oat s.11t it) i O ► li nal by ;a ^.lre)i)s.r 
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(Amended Senate Hill No. 14) 

AN ACT


To amend section 4511.19 of the Revised Code 

relative to operating a vehicle while under 

the influence of alcohol. 

Be it enacted by the General Asscin.bly of the State of Ohio: 

SI.cTioN 1. That section 4511.19 of the Revised Code be 
amended to read as follows: 

Sec. 4511.19. No person who is under the influence of alcohol 
or any drug of abuse shall operate any vehicle, streetcar, or track
less trolley within this state. 

In any criminal prosecution for a violation of this section, or 
ordinance of any municipality relating to driving a vehicle while 
tinder the influence of alcohol, the court may admit evidence on 
the concentration of alcohol in the defendant's blood at the time 
of the alleged violation as shown by chemical analysis of the de
fendant's blood, urine, breath, or other bodily substance withdrawn 
within two hours of the time of such alleged violation. When a 
person submits to a blood test at the request of a police officer 
under section 4511.191 of the Revised Code, only a physician or a 
registered nurse shall withdraw blood for the purpose of determin
ing the alcoholic content therein. 't'his limitation does not apply to 
the taking of breath or urine specimens. Such bodily substance 
shall be analyzed in accordance with methods approved by the 
director of he:filth by an individual possessing a valid permit issued 
by the director of health pursuant to section 41701.1'13 of the 
.Revised Code. Such evidence gives rise to the following: 

(A) If there was at that time a concentration of less than 
fiftrecn-TEN hundredths of one per rent by weight of alcohol. BUT 
N'MOlth: TIIAN FI\'1: 11UN1)1;I:1.Y1'llti OF ONE, PER C1:1\'r BY 
WEICIIT OF AI.,UOI101,. in the defendant's blood, such fact shall 
not give rise to any presumption that the defendant was or was not 
under the influence of alcohol, hilt. such fact may be considered 
with other concpetcut evidence in determining the guilt or innocence 
of the tlefendaut. 

(13) If there was at that time a concentration of fifket ► 
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Section 2 - Physical Coordination Tests 

Physical coordination or psychomotor tests are given by the ASAP en

forcement officers, as prescribed by administrative regulation, and the 

results are admissible into evidence in court. The psychomotor test may 

be administered by the arresting officer, his partner, or by the ASAP 

officer who processes the DWI offender. It is always administered at the 

central breath testing facility, and is usually witnessed by either the 

arresting officer, his partner, the ASAP officer, or all three, depending 

upon the situation. It was noted that the physical coordination tests 

are administered after the evidentiary breath test has been conducted. 

They are administered only once during the process. 

These tests are conducted as follows: The DWI offender is told to 

stand erect with his head tilted slightly backward and eyes closed, upon 

which he is observed for approximately twenty seconds in this position. 

He is then told to bring his head back to a normal position, eyes remain

ing closed, and to extend his arms out from his body parallel to the 

floor with both index fingers extended. On command of the officer admin

istering the test, the offender then endeavors to touch the tip of his 

nose with either the right or left index finger. Next, the offender is 

told to bend forward at the waist with both arms hanging limp, almost 

touching the floor, and eyes closed. He is again observed in this posi

tion for approximately twenty seconds. Finally, he is told to straig^;ten 

up and to move to a straight line in the floor on either side of the 

room, where he is then ordered by the officer to place one foot directly 

in front of the other in heel-to-toe fashion moving forward and turning 

on command. Upon conclusion of this test, the offender is told to pick 

up a variety of coins which the officer has strewn on the floor and to 

place them "heads up" on a flat surface in order of denomination. 

Any difficulties in the offender's performance of these dexterity 

tests are noted by the arresting officer, as well as by the ASAP officer 

who is completing the Intoxication Report (Fig. 15-2), and this informa

tion may be submitted into evidence in court. 
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Until video taping was discontinued in February 1974, most of the 

psychomotor tests administered were taped. Since that time, the test 

results have been recorded only on the Intoxication Report provided by 

the police department. Special reports or studies on the use, value, or 

procedures in administering the physical coordination tests apparently 

have not been originated. 

Special training for officers in the field use of the physical coordi

nation tests and their interpretation is provided in conjunction with the 

breath examiner training administered by the Cincinnati Police Department 

and the Ohio Department of Health. 

Conclusions: Physical coordination tests are normally conducted in 

the case of persons charged with Driving While Under The Influence. 

Officers faithfully follow those methods prescribed on the Intoxication 

Report, which contains physical coordination tests originally developed 

by the National Safety Council. 

Recommendations: Physical coordination testing should be administered 

prior to the evidentiary test, before the suspect has additional time 

in which to collect himself. 

An evaluative study relating to the effectiveness of current 

techniques employed in physical coordination testing may perhaps be 

in order. Along with that, other, potentially more effective methods 

of physical coordination testing should be experimented with. 

Section 3 - Pre-arrest Breath Screening 

Not applicable. The Alcohol Safety Unit of the Cincinnati Police 

Department does not employ pre-arrest screening devices. 

Conclusions: None. 

Recommendations: Pre-arrest breath screening should be employed by 

the enforcement countermeasure of the Cincinnati ASAP. In order to 

implement this measure, an appropriate ordinance sanctioning the 

process needs to be intorduced and approved by the governing body of 

the city. 
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Relatively effective portable breath testing devices (PBT's) are 

available and at least experimental use should be made of one or more 

of these. Field application of the PBT reduces the need for subjective 

conclusions by the officer, particularly in those cases where the 

suspected DWI offender has exceeded the presumptive level of intoxica

tion only by a narrow margin. 

Section 4 - Evidentiary Sobriety Testing 

Upon commencing transport of his prisoner to the testing facility, the 

officer notifies the dispatcher of that fact, but is not required to fur

nish any additional information. The same applies if the person in cus

tody is a female or a juvenile. 

Breath testing is predominantly used at the Cincinnati ASAP for 

evidentiary purposes. The device utilized is the Smith and Wesson Breath

alyzer (Model 900 or 900A). The central breath testing facility is pre

sently equipped with two Model 900 and one Model 900A Breathalyzers. 

(The unit cost of the 900A is approximately $1050.) Therefore three 

Breathalyzers are available to the police, but that number is insufficient 

during peak hours when the number of DWI offenders waiting to be processed 

frequently exceeds the number of available Breathalyzers. Appearances 

suggest that two additional Breathalyzers would be in order to alleviate 

that problem. 

Aside from the Breathalyzer, no other type of chemical testing 

equipment has been used by the Cincinnati ASAP and no problems of any 

magnitude have been encountered in the use of this equipment. As a whole, 

everyone interviewed expressed satisfaction with the Breathalyzer units 

and their overall reliability. However, no special studies have been 

conducted relative to the use of these instruments by the Cincinnati 

Poi ice Department. 

Each officer of the Alcohol Safety Unit has completed the senior 

operator's training course and is therefore a qualified Breathalyzer 

technician (See Appendix A; Exhibit 15b). There were approximately 

32 breath examiner specialists within the entire police department, includ

inc both senior and basic breath examiners. 
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There is only one centrally-located breath testing facility in the 

Cincinnati Police Department (at 314 Broadway), which houses the ASAP en

forcement team and Breathalyzers. The facility has no lock-up or detection 

capability, which presents a security problem when several DWI offenders 

and attendant police officers are congregated in the room. As many as 

six DWI suspects at a single time were observed undergoing various stages 

of processing, and with the police officers present the total number of 

persons in the room at times was as high as 15. On extremely busy nights, 

even that number has in all probability been exceeded. The result is a 

volatile, potentially eruptive situation. 

The central breath testing facility consists of a large, single room 

(floor plans not available) which serves as a common receptacle for all 

DWI offenders apprehended in Cincinnati, except those who had suffered 

injuries and were transported directly to a hospital. (In the latter case, 

a blood or urine sample may be obtained at the hospital.) It is intended 

for the use of all police officers - ASU as well as non-ASAP - for the 

purpose of evidentiary sobriety testing. The room contains file cabinets 

maintained by the ASU supervisors, two tables for three Breathalyzer units, 

two sets of videotape recording components, several racks of exposed video

tape covering roughly two-thirds of the length and width of one wall 

(estimated to number approximately 1000), a computer terminal and teletype, 

and shelves containing numerous forms utilized by ASU officers. In addi

tion, there are the necessary furnishings (desks, chairs, etc.) required 

by ASU officers and supervisors. 

The suspected DWI offender is led into the room by the arresting 

officer and told to be seated in front of one of the Breathalyzers. He 

is told to read a copy of the Ohio Implied Consent statute which is posted 

on the table directly in front of him (Fig. 15-3). Portions of the statute 

which are not readily understood by the suspect are explained in layman's 

terms by the police officer. This is the offender's first introduction 

to the provisions of the Implied Consent statute. He is never administered 

his Constitutional rights in keeping with the Miranda ruling, since this 

procedure is not required statutorily or by precedent for offenders charged 

with DWI. (In Ohio, Constitutional rights are administered only in felony 

cases.) Upon the suspect's initiation to the Implied Consent statute, 
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he is then asked whether he will undertake a breath test. (Although 

Ohio law permits three types of samples - breath, blood, or urine, any of 

which may be submitted for testing of blood-alcohol concentration - the 

vast majority of tests conducted by the Cincinnati ASU are performed on 

Breathalyzer units.) It is interesting to note that the arresting officer 

is permitted by statute to administer the evidentiary breath test to his 

own prisoner, and ASU officers nearly always do so. 

If the suspect consents to submit to a breath sample, the officer 

- who has usually already begun to prepare the breath testing equipment 

completes the required preparations and obtains the sample. (A twenty-

minute observation period prior to administering the evidentiary breath 

test, during which the person to be tested is not to smoke, drink, chew 

gum, etc., is prescribed by Ohio statute. It was observed that this 

requirement is often not stringently followed, and offenders may be sub

jected to the evidentiary process after a waiting period several minutes 

short of the time specified by law.) ASU officers generally appear to 

be well-versed in the manipulation of the Breathalyzer units. 

A very interesting observation is the fact that DWI offenders whose 

blood-alcohol concentrations are less than .10% are virtually always 

released by the officer after testing. (Ohio law stipulates that between 

the level of .051 and .99% BAC, no presumption may be made concerning 

the offender's state of intoxication.) At least two cases were observed 

where a DWI suspect with a blood-alcohol concentration of .09% was 

released. This generally, but not always, occurs unless there are 

extreme circumstances involved, such as when the offender has been a 

principal in a serious injury or fatal crash. On one occasion a suspected 

DWI offender was brought to the testing facility after having been involved 

in a single-vehicle (property damage) crash. He registered a BAC of .09% 

and was released on the spot without citation or warning. 

In addition, officers have experienced that convictions are infrequent

ly obtained in cases of blood alcohol concentrations between .10% and .149%. 

Normally, the officer feels that the chances for conviction of the defen

dant at anything less than a BAC of .15% are remote. If the offender's 
`, of blood-alcohol concentration is at .15% or higher, the likely 
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of a conviction is then substantially increased. Whether this phenomenon 

stems from the judges' lack of awareness concerning impairment at various 

BAC levels or whether other factors enter into this development was not 

determined. 

ASU supervisors maintained that the officer does not have the authority 

to reduce the charge of DWI later in the arrest or testing process if, for 

example, the suspected offencer only registers a BAC of .04%. This appears 

to be true only in the sense that under such conditions the officer will 

not reduce the charge, but rather he will release the offender on the spot 

without formally charging him with any offense, as previously mentioned. 

It should be noted that prior to the inception of ASAP, only urine 

analysis was used as a BAC testing method in Cincinnati. At that time, 

only those with a blood alcohol concentration of .20% or higher were 

prosecuted, even though the legal presumptive level was at .15% BAC. 

This policy was apparently fostered by the courts and was well-known to 

police officers. 

After the test has been performed, the DWI offender is given a copy 

of the Ohio Uniform Traffic Ticket, which contains the results of his 

evidentiary breath test (percent of blood-alcohol concentration). (See 

Figure 15-1.) From the point of the arrest to the point of the completion 

of the evidentiary breath test, three officers are normally involved in 

the overall process: the arresting officer, his partner who drives the 

offender's vehicle from the scene, and the ASAP officer who processes 

the offender at the breath testing facility. That number remains the 

same where the arrest is affected by an ASAP officer. In that event, the 

ASAP officer fulfills the roles of arresting as well as processing officer, 

but still requires another officer to transport the offender's vehicle, 

and a third to follow the transporting officer to his destination. On 

the average a cumulative total of two man-hours is expended by all 

officers involved in processing the offender from the time of the arrest 

to completion of the evidentiary breath test. (That average is reduced 

somewhat in arrests by ASAP officers, since those officers engaged in 

the vehicle transporting function resume normal patrol immediately after 

delivering the offender's auto to the testing facility.) 
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Informal arrangements exist with three or four hospitals in the area, 

including Cincinnati General, to obtain bodily substances such as blood 

or urine for BAC testing. Blood samples are obtained at a hospital, nor

mally by a physician, medical technician or nurse. A urine sample may be 

obtained by the arresting officer. In either event, analysis would be 

conducted by the city chemist for blood alcohol concentration. However, 

the city chemist performs testing for blood-alcohol concentration only; 

if drugs are suspected, the urine sample is sent to the Hamilton County 

Laboratory for analysis. Generally, the urine sample would be collected 

at the central facility (314 Broadway), unless the suspected offender was 

injured, in which event the sample would be obtained in the hospital after 

his arrival. 

The law enforcement agency is empowered by statute to designate the 

type of chemical test to be administered to the DWI suspect; which has'a 

direct bearing on the predominance of breath testing by the Cincinnati 

Police Department. The offender is in no position to refuse the eviden

tiary test prescribed in favor of one of his own choice, without incurring 

sanctions imposed by the Implied Consent law. 

Conclusions: As in the case of virtually all other enforcement coun

termeasures surveyed, evidentiary breath testing is preferred by of

ficers over other methods for BAC analysis. The Breathalyzer (manu

factured by Smith and Wesson, Inc.) is the device used for this 

purpose, and officers expressed overall satisfaction with its 

performance. 

The number of certified breath examiner specialists of the 

Cincinnati Police Department appeared rather limited (approximately 

32 total). 

The breath testing facility seemed large enough to accommodate Life 

needs of enforcement personnel, but is handicapped in the sense that 

provisions for personnel safety and security are lacking. 

The fact that the arresting officer, if a certified breath exam

iner specialist, is permitted to administer the evidentiary breath 

test to his own prisoner is a time-saving procedure. 
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The total number of man hours expended by officers in a routine 

DWI arrest (nearly two hours) is excessively high. 

The statute authorizing officers to designate the kind of chemical 

test to be administered considerably facilitates the enforcement pro

cess. It eliminates any options on the part of the DWI suspect to 

choose the type of analysis which is to be conducted, thereby opening 

the door to breath testing. 

Recommendations: If the DWI enforcement effort is to be sustained in 

Cincinnati, greater emphasis may be placed on training police officers 
0 

• 

a 

0 

0 
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as breath examiner specialists. Since the arresting officer is per

mitted to administer the evidentiary breath test, a large number of 

certified breath examiners among members of the regular patrol force 

would reduce the number of man-hours required presently for processing. 

At busy times of the week, many ASAP officers spend a great deal 

of time processing DWI suspects who have been arrested by regular 

patrol officers. 
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Court Dat-: 

ASAP No. 

hare: 

Ti-: 

•' 0 / 6 C IN UNN ATI 
POLICE DIVISION 

INTOXICATION 
REPORT 

Dsrricr, _ 

Court Coce No. 

Accident tie-

o.u_T.T. No. 

Sects. 

None Address 

Sector Na. 

Soc. Sec. No. 

Vehicle Ir(o: 

OGcupoti on 

Moritol Status 

Year 

Phone No. _ See Race 

Operator's Lic. No. 

Moke Typa License No. 

Employer/Address 

Place of Arrest 

Weight 

Stale _ 

Street Cont. 

D. 0. B. 

State 

Type 

Year 

Weather 

CHARGES: 1. 

2., 

3. 

SUMMARY: 

1 

----

PERFO':t..NCE TESTS: 

BALr rlCE: ( ) falling ( ) needed support ( ) wobbling ( ) swaying ( ) unsure Sure


Vi AL ! ( ) {ailing ( ) et oggarfng { ) st..mbling ( ) s ayin7 { ) ur,su.e ( ) ,.,re


TUB.^.,., ( ) foiling ( ) stoggering ( 1 hesitant ( ) swoying ( ) unsure' ( ) sure


FINGti;•'{O-NOSE: Right: completely missed ( ) hesitant ( ) sure


Left: ( ) completely missed ( ) hesitant ( ) sure


I unable ( ) fumbling ( ) slow ( ) (Other)----


(Bolan^_c during coin test)


Ali und,,stCnd i:,s!ructions: ( ) poor ( ) Fe:, ( ) good Tests performed: Dote Time 

Oder of Alcoholic Eav^roges: ( ) strong moderate ( ) font none 

() c<:it.d ( ) hilarious ( ) talkoties ( ) corofree sleepy ( ) prof-i:y 

( ) c omba ti ie (I iadif(crent ( ) insulting ( ) cocky ( ) eooperoti-re ,( ) polite


12N ^••-••.•_ ,.rT10N5: ( ) htr•c..e ping ( ) belching ( ) eo•niti.,g ( ) Fiyhti,::j ( ) cryin,


SPFtu not en i : slcrJoble ( ) mumbled ( ) slurred ( ) mush-mouthed


( ) en.,lu?-d ( ) thick-tor, and stuttered ( ) accent ( ) fair good


( ) e. pa-enrly normal ( ) red ( ) extremely red ( ) pale


EY° i ( 1 appa:enliy narmol ( ) watery bloodshot ( 1 glossy ( ) half closed


ad^•r. unusual actions or statements, includi-ng a-hen first obser.ed: _ 

Figure 15-2 
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w_,. ),u op^. vt n,g o vehic lo? _ .^ _-_.__ )'Thera wore yo.r Gu•n-t? .-. _._...


What sneer or hi ghwny woe you on? .__.. f>in•c t,un of Itnv,rl7


Where did ye.. :ru.r Lom? .. ^..__- _^__^^____ Y,7,nt rim•• did you stet?...__


's'hat I;n,•! I. it now? What City, county on.. you in now?


Whee is the dn•n? .-__.Who1 dny of ii,. we,k is it?


`r:hsn did you lost eut? yihot dill you flat? 

tat weft: you doing during th- last 3 hours? ________________________

b-. dtinh.ing? How much? .-

M'he,o? Started? Stopped?_ 

Are you under t',e influence of on nlcohul;e beverage now?


Do you have any phys;col defects? If so, what?


A•e you illy If so, what's wrong? Do you wont to go to the hospital?


Do you limp? Have you been injured lately? If so, what's wrong?


Did you get a hump on the head? _ Were you involved in an occident today?


Have you had o,y alcoholic beverages since the accident? If so, what?


Where? How much? When?


Have you seen a doctor or dentist lately? if so, who? When?


What for? Are you taking tranquilizers, pills or medicines of any kind?


If so, whot kind? (get sample) Last dose? Do you hove epilepsy? 

Diabetes? Do you take insulin? If so, lost dose? 

.eve you had any injections of any other drugs recently? IF so, what for? 

What kind of drug? Lost dose? When did you lost sleep?


How much sleep did you have? Are you wearing false teeth?


Do you have a glass eye?


HANDWRITING SPECIMEN


Signasur, and/or anything


e chooses. 

BREATHALYZER TEST 6': Time Dare 

VIDEO TAPE BY Time from 

WITNESSED BY 

OBSERVER'S OPINION: 

Effects of alcohol: ( ) extreme I It ) obvious ( ) slight ( ) none Ability to drive: ( ) unfit 

O (it 

Indicate briefly what first led you to suspect alcoholic influence: 

Observed by: Assignment:


W,tn.s cod by: Date Tim.


CHE,.11CAL TEST DATA: 

Specir.e,: blood ( ) breath ( ) saliva ( ) urine Analysis result: 

none ( ) refused ( ) unable It Breath, what instrument? 

If refused, why? 

Cs:,sritu o:rof Rights Adv. by Dote & Ti- Initial's 

S_ct;on '511.191 Read by Initials 

Ar.,st,n.) OFiicr••s Badge Unit Group Arresting Officers Badge Unit Group 

0

0 

9 

3. 

4. 

WITNESSES: ADDRESS, PHONE NO. 

Figure 15-2 (cont'd.) 
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NOTIFICATION OF REFUSAL. TO SUJiMIT TO A CIIF.MJCAL. TEST 

Person under atres.t for the offense of driving a motor vehicle while under the in
fluence of alcohol: 

NAME DRIVER LICENSE NO. Zt.ic. ;;o 
^ & cl 

ADDRESS DATE OF BIRI II 

CITY & STATE SOC. SEC. NO. 

DATE & TUIE OF VIOLATION DATE & TIME. OF REFUSAL 

AT A POLICE STATION, THE FOLLOWING STATE:`:IE 1T PRESCRIf3ED DVTI-IE 
RF.GISTRAF, OF MOTOR VFFIICLES LUST RE SHO:fN TO AND NE= AD :TO TIIF 
PERSON UNDER ARREST. 

-You are now under arrest for driving a crotor vehicle while and rthe influence of 
alcohol and will he requested by a pi; t ce officer to submit to the chemical test. de
signaced by the law enforcement agenc'.. If you refuse to submit to the chemical 
test requested, the registrar of motor vehicles, upon being so notified. in the mur.
ner rc quired by law, shall suspend your license, or permit to drive. or arrv non
resident operating privilege for a period of six months. subject to review as pro
vided: or, if you arc a resident without a license or permit to operate a motor ve
hicle in this state, to deny you the issuance of a license or permit for a period of 
six months after the date of this alleged violation.

We, the undersigned, do hereby certify that thy- above written form of advice, 
prescribed by the registrar of motor vehicles, :%as drown to the above referenced 
person under arrest and read to him or her in the presence of the- arresting office: 
and one other police officer or civilian tinlicc employee. 

Signature of arresting officer 

Enforcement agency 

Signature of other witnessing 
ployeepolice officer or civilian police em

•** $ * * *r$* via t}+ki**F 4R f M 4* ► V**.*****4 

REPORT AND AFFIDAVIT OF ARRESTING OFFICER:

STATE OF OHIO, COUNTY OF SS:


1, hereby cercify chat I have placed the above referenced person tinder a.,esr, 
h •ring had renso q able grounds to believe chat this h:•r^on was operacin : morn 

ehicicLIr:onti^el• Slic hir-hwa^s in this scare :hi!e under the influence of alcohol, 
1 further cerriE; that person did refuse to submit to the desi.-n:u.ed (:r,sc; •.r: 
ter_• plc..l, hreat:- or urine) c};er:icai cc-( then reciaesrc.l r,,-t! 
sn afro. liar:ng been adv:se.I in t e prescribed manner, of the consrouerces of his 
or her refusal. 

Arresting Officer 
Signature 

Sworn to before me this day of _ A. D., 
tariv Public 

OR 

Deputy C lerk of Court City of 

ItMV 00-3S9 (Rev. 10-6S) Section 4511.191. O.R.C. 

Figure 15-3 
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OKLAHOMA (OKLAHOMA CITY) 

Section 1 - Legislative Provisions 

Sec. 34-77. Reckless driving. 

No person shall drive any vehicle or animal in a manner which is calculated 
to endanger the rights, lives or property of others or which is without due 
caution or circumspection or which is at a careless, heedless or dangerous rate 
of speed. 
(Ord. 1966, 21.6.26.1.) 

Sec. 34-78. Driving while under the influence of liquor or drugs. 

No person shall drive, operate, or be in actual physical control of any motor 
vehicle upon any highway who is under the influence of intoxicating liquor, or 
who is under the influence of any narcotic drug, barbiturate, amphetamine, 
marihuana, or any other drug or substance to a degree which renders him 
incapable of safely driving a motor vehicle. The fact that any person charged 
with a violation of this provision is or has been lawfully entitled to use such 
narcotic drug, barbiturate, amphetamine, marihuana, or other drug or 
substance shall not constitute a defense. 
(Ord. 1966, 21.6.27.1.) 

k7!;t CIMPLIED CONSENT TO CHEMICAL TEST FOR DETERMINING ALCO:-OI,t.: 
CONTENT OF 1IL000.-Any person who operates a motor vehicle upon the pnl tic. h .pr
vrays or streets of this state shall be deemed to have given consent subject to the l1i4vis.nrrs 
of this act to a chemical test or tests of his blood or breath, at the clrrrl.un of uie pe's'o' 
prrp.ri:d to be tv,tcd, for the purpose of determining the alcoholic eontei:t of his blood. 
This tea or tests shall he administered at the direction of a law enforcement officer alter 
having arrested a person and having reasonable grounds to believe the person di ivini) or in 
actual physical control of a motor vehicle upon the public highways was under the influence 
of alcohol or intoxicating liquor. (January 1. 1969) 

§752. ADMINISTRATION OF TESTS-REPORTS-CIVIL ACTIONS.-Only a tiv
r:nsed medical doctor, osteopathic physician, qualified technician, technologist, or registered 
nurse acting at the request of a law enforcement officer may withdraw blood for purpose of 
determining the alcoholic content therein, 1 his limitation shall not apply to the t.rkinq of 
breath specimens. The person tested may have a physician or a qualified technician, chemist, 
registered nurse, or other qualified person of his own choosing administer a chemical test or 
tests in addition to any administered at the direction of a law enforcement officer, ptovidi:.iI 
the specimen for testing is obtained at the same time as or is an aliquot of that obtained by 
the law enforcement officer, and provided further, that said aliquot specimen m v he uelor • 
ered to any person qualified to analyze such specimens as the subject may deugnale, and 
provided further that such subject makes arrangements for delivery thereof, in older for any 
evidence under this act to be admissible. The failure or inability to obtain an adilitional test 
by a person shall not preclude the admission of the test or tests taken at the diiection of a 
law enforcement officer. The blood specimen shall be tested to determine the alcoholic con. 
tent therein. and also for the presence of any other substances which might have infltienre,t 
the behavior of the subject if he so requests. A written report of the results including full 
information concerning the test or tests taken'at the direction of the law enforcerent 
officer shall be made available to the subject. The results of the test or tests as provided for 
herein shall not be admissible in civil actions. (January 1, 1969) 

*From Oklahoma City Code - Vehicles and Traffic. 
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X753. REFUSAL TO SUBMIT TO TEST.-If a conscious person under arrest refuses to 
submit to chemical testing, none shall be given, but the Oklahoma Commissioner of Public 
Safety, upon the receipt of a sworn report of the law enforcement officer that he, hod 
reasonable grounds to relieve the arrested person had been dr iviiiq or was in actual phy,.icol 

control of a motor vehicle upon the public highways while under the influence of alcohol or 
intoxicating liquor, and that the person had refused to submit to the test or tests, shall in

voke his license to drive and any nonresident operating privilege for a period of sex months; 

or if tire person is a resident without a license or permit to operate a motor vehicle in this 
state, the Oklahoma Commissioner of Public Safety shall deny to the person the issuance of 
a license or permit for a period of six months after the date of the alleged violation, subject 
to review as hereinafter provided. (January 1, 1969) 

&753. HEARING AFTER REVOCATION OF LICENSE.-Upon the written reque;' of 
a person whose privilege to drive has been revoked or denied the Oklahoma Commissioner 
of Public Safety shall grant the person an opportunity to be heard within ton days after the 

rec;tipt of the request, but the request must be made within thirty days after the revocation. 
The hearing shall be before the Oklahoma Commissioner of Public Safety or his authorized 

agent, in the county wherein the alleged events occurred for which the person wls arrested, 
unless the Oklahoma Commissioner of Public Safety or his authorized agent and the person 

agree that the hearing may be held in some other county. The hearing shall be trZlnscribed 
and it; scope shall cover the issues of whether the person had been driving or was in acr.,at 
physical control of a vehicle upon the public highways while under the influence of alcor..ol 
or intoxicating liquor, whether the person was placed under arrest and whether he refused 
to submit to the test or tests. Whether the person was informed that his privrtr.go to drive 
would be revoked or denied if he refused to submit to the test or tests shall not be an issu^. 
The Oklahoma Commissioner of Public Safety or his authorized agent shall order either trt.it 

the revocation or denial be rescinded or sustained. (January 1, 1969) 

§755. APPEAL.-If the revocation or denial is sustained, the person whose license or 
perms to drive or nonresident operating privilege has been revoked or denied may file a 
petit nit for appeal in the county court in the manner provided in 47 O.S., Section 6-211. 
and the piocnec.Lngs upon said appeal shall be the proceedings prescribed by 47 O.S., Section 
6-211. (Janu,uy 1, 1969) 

§756. ADMISSION OF EVIDENCE SHOWN BY TESTS.-Upon the trial of anycrintmal 
action or proceeding arising out of acts alleged to have been committed by any person while 

driving or in actual physical control of a motor vehicle while under the influence of alcohol 
or intoxicating liquor, evidence of the amount of alcohol in the person's blood as shown by 

a chemical analysis of his blood or breath is admissible. For the purpose of this section: 
(a) evidence that there was five-hundredths (5/100) of one percent (1%) or less by weight 

of alcohol in his blood is prima facie evidence that the person was not under the influence of 
alcohol or intoxicating liquor; 

(b) evidence that there was more than five-hundredths (5/100) of one percent (1%) by 
weight of alcohol in the person's blood is relevant evidence of operating a motor vehicle 
while his ability to oprr ate such motor vehicle is impaired by the consumption of alcohol or 
intoxicating liquor; however, no person shall be convicted of the offense of operating a mo
tor vehicle while his ability to operate such vehicle is impaired by consumption of alcohol 

or intoxicating liquor solely because there was more than five-hundredths (5/100) of one 
percent (1%) by weight of alcohol in the person's blood in the absence of additional evidence 

that such person's driving was affected by said consumption of alcohol to the extent that 

the public h, alth and-safety was threatened or that said person had violated a state statute 
or local ordinance in the operation of a motor vehicle; 

- (c) evidence that there was ten-hundredths (10/100) of one percent (140) or more by 
weight of alcohol in his blood shall be admitted as prima facie evidence that the person was 
under the influence of alcohol or intoxicating liquor; 

(d) percent by weight of alcohol in the blood shall be based upon grams of alcohol per 
one hundred milliliters of blood. 

(e) To be admissible such evidence must first be qualified by establishing that such speci
men was obtained from the subject within not more than two (2) hours of the arrest of the 
subject. (1972) 

•67-756. b. IMPAIRED DRIVING. (FIRST, SECOND OR THIRD OFFENSE) 

§757. OTHER COMPETENT EVIDENCE-ADMISSIBILITY.-The provisions of this 
act do not limit the introduction of any other competent evidence bearing on the question 
of whether the person was under the influence of alcohol or intoxicating liquor. 
(January 1, 1969) 

§758. NONRESIDENTS-NOTICE TO OTHER STATES.-When it has been finally 
determined under the pr ocedures of this act that a nonresident's privilege to operate a motor 
vehicle in this state has been revoked or denied, the Oklahoma Commissioner of Public 
Safety shall give information in writing of the action taken to the official in charge of traffic 
control or public safety of the state of the person's residence and of any state in which he 
has a license. (January 1, 1969) 
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759. BOARD OF CHEMICAL TESTS FOR ALCOHOLIC INFLUENCE -METHODS
PE MITS.--There is hereby established the Board of Chemical Tests for Alcoholic In
fluence, to be composed of the Dean of the University of Oklahoma School of Medicine,
or his designate who shall receive his appointment in writing, as Chairman, and the State 
Commissioner of Public Safety, the Director of the State Bureau of Investigation, the State 
Commissioner of Public Health, and the Director of the Southwest Center for Law Enforce
ment Education at the University of Oklahoma, as members, to serve without pay other 
than necessary and actual expenses. Chemical analysis of the person's blood or breath to he 
considered valid under the provisions of this act shall have been performed according to 
methods approved by Inc Board of Chemical Tests for Alcoholic Influence and by an indiv
idual possessing a valid permit issued by the Board for this purpose. The Board of Chemical 

Tests for Alcoholic Influence is authorized to approve satisfactory techniques, methods, 
and equipment for chemical tests for alcoholic influence, to :ascertain the qualifications and 
competence of individuals to conduct such tests, and to issue permits which shall be subject 
to termination or revocation at the discretion of said Board. (April 21. 1969) 

&760. EFFECTIVE (PATE.-The effective date of this Act shall be January 1, 1969. 
(January 1, 1969) 

761. OPERATION OF MOTOR VEHICLE WHILE ABILITY IMPAIRED BY CON. 
S MPT)ON OF ALCOHOL-PENALTIES-SUSPENSIONS-VIOLATION NOT BOND
ABLE.- 113) Any person who operates a motor vehicle while his ability to operate such 
motor vehicle is impaired by the consumption of alcohol shall be subject, for a first of
fense, to a fine of not less than One Hundred Dollars ($100.00) nor more than Three 
Hundred Dollars ($300.00). 

(b) Any person convicted or who pleads guilty to a second or subsequent offense of sub
section (a) of this section, shall be subject to a fine of not less than Three Hundred Dollars 
(S300.00) nor more than Five Hundred Dollars (5500.00). 

(c) Upon the receipt of a certified report from a court that a person has been convicted 
or has pleaded guilty to the provisions of subsection (a) of this section, the Commissioner of 
the Department of Public Safety shall suspend the driving privilege of such person for a 
period of three (3) months. Said suspension shall be subject to modification at the discretion 
of the Commissioner of Public Safety. No modification shall be granted to any person whose 
driving privilege has been previously suspended or revoked for any reason other than a vio
lation of Chapter 7 of Title 47 of the Oklahoma Statutes. 

(d) Upon the receipt of a certified report from a court that a person has been convicted 
or has pleaded guilty to a second or subsequent offense of subsection (a) of this section, 
the Commissioner of the Department of Public Safety shall suspend the driving privilege of 

such person for a period of six (6) months. Such suspension shall not be subject to modifi
cation. 

(e) The violations as set out in this section shall not be bondable under Section 1114.9 
of Title 22, Oklahoma Statutes. (1972) * 

0 

0

I*

*From Chemical Test. 
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APPROVAL OF EQUIPMENT FOR

CHEMICAL TESTS FOR ALCOI1OLlC INFLUENCE

AS ADOPTED APRIL 23, 1973

APPROVED

 * 

CHAIRMAN OF THE BOARD*

/G2

MEMBERS OF THE BOARD

W. E. Mayberry
Couufiissioner *

Department of Public Safety *

Rayburn
Director
Southwest Center for Law
Enforcement Education
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LeRoy rpente, M.D.
Commissioner

.State Department of Health

Zak,,
Carl H. Tyler
Director
State Bureau of Investigation

Date of Approval: April 23 1 073
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 *

Robert M. Bird, M.D.

Dean
 *

University of Oklahoma
College of Medicine

 *  *
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BREATH-ALCOUOL ANALYSIS METHODS AND TECHNIQUES

AS ADOPTED APRIL 23, 1973

APPROVED

CHAIR+^fl.N OF TILL BOARD

Robert M. Bird, M.D.
Dean
University of Oklahoma  *

College of Medicine  *

MEMBERS OF THE BOARD

W. E. Mayberry
Commissioner
Department of lic Safety

K. 0. Rayburu
Director
Southwest Cent"cr for Law

Enforcement Education

LeRoy irpent -, 111. D.

Commissioner

State Department of Health

-6 C/44/0 /. 7^ c`..4',

Carl If. Tyler
Director
State Bureau of Investigation

Date of Approval: April -01
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BOARD OF CIII.;IICAL TESTS FOR ALCOIHOL1C INFI,UENCI: 

RULES AND REGULATIONS 

PERTAINING TO BREATH-ALCOHOL ANALYSIS 1•IETIIODS AND TECHNIQUES

ADOPTED APRIL 23, 1973 

• 
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The Board of Chemical Tests for Alcoholic Influence, having published notice of 

its intention to adopt certain rules and regulations pertaining to breath-

alcohol analysis methods and techniques pursuant to 47 O.S., 5 759, hereby 

adopts the following rules and regulations, which supersede and replace the rules 

and regulations pertaining to performance of chemical tests for alcohol upon 

specimens of breath adopted by the Board on August 14, 1969: 

1. Analysis of breath specimens for the determination of the alcoholic con

tent therein by means of the Model 900 or Model 900A Breathalyzer appara

tus used in association with the `Model 6000 or Model Mark 1I Alcoholic 

Breath Simulator device (all of which are manufactured by the Smith S 

Wesson Electronics Company, Eatontown, New Jersey 07724, or its succes

sors) is hereby declared to be a satisfactory technique or method for 

performance of chemical tests for alcoholic influence, and is approved 

as a method for chemical analysis of breath for alcohol. 

(a) The procedure for each such analysis shall include the! following: 

(1) Continuous observation of the subject whu:;e brratli i:; to 

be tested for a period of at least fifteen (15) ninnies 

piror to the collection of the breath spe.ci;;:,'n, during 

which period the subject shall not have inge tcd alcohol 

or alcoholic beverages, regurgitated, or vumited. 
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A blank analysis. 

Analyses for alcohol of one or more specimens of breath 

which prior to collection were substantially in equili

brium with pulmonary arterial blood with respect to 

alcohol. 

(4) Analysis for alcohol of at least one suitable reference 

or control sample of known alcohol concentration, 

such as air equilibrated.at a known temperature with a 

reference solution of known ethyl alcohol content, re-

suits of which analysis or analyses must coincide with 

the corresponding blood-alcohol concentration target 

value within ±0.01% w/v. 

(5) Performance of the above steps (2), (3), and (4)shall be in 

accordance with the "Operating Procedure" set forth in 

the Breath Analysis Record and Report, 'a copy of which is 

attached hereto marked Exhibit "A". 

(6) The operator performing each such analysis shall complete 

the Breath Analysis Record and Report and forward one copy 

to the Department of Public Safety, Post Office Box 11415, 

Oklahoma City, Oklahoma. 

(b) The following maintenance shall be performed on the above lis..::: 

equipment at least once during each thirty (30) day period or 

after every twenty-five (25) tests, whichever occurs first, by a 

person possessing a valid Breath Alcohol Analysis (Supervisor) 

Permit by this Board. 
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CITY OF OKLAHOMA CITY

POLICE DEPARTMENT


TO: All Officers	 DATE: August 11, 1972 

FROM: Sam D. Watson SUBJECT: Driving While Impaired By 
Chief of Police Alcohol or Intoxicating. 

Liquor. 

Chapter 34, Article VI of the Oklahoma City Code, 1970, 

is hereby amended by adding the following sections: 

Section 34-78.1. Driving while impaired by alcohol or 

intoxicating liquor. No person within this city shall drive 

or operate a motor vehicle while his ability to operate such 

motor vehicle is impaired by the consumption of alcohol or 

intoxicating liquor which renders said person's driving to 

be affected by said consumption of alcohol to the extent that 

the public health and safety is threatened or that said person 

had violated a state statute or city ordinance in the operation 

of a motor vehicle, 

Penalty: Any person convicted of violating any of the 

provisions of Section 34-78.1, of this Chapter shall be punished 

by a fine and costs not to exceed Three Hundred ($300.00) 

Dollars. 

The following guidlines are to be used when determining 

whether to charge a person with "Driving Under the Influence," 

or with the lesser charge of "Driving While Impaired." 

1. Evidence that there was five-hundredths (5/100) of 

one percent (10) or less by weight,of alcohol in his blood 

is prima facie evidence that the person was not under the 
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influence of alcohol or intoxicating liquor.

2. Evidence that there was snore than five-hundredths

(5/100) of one percent (1%) by weight of alcohol in the

person's blood is relevant evidence of operating a motor
 * 

vehicle while his ability to operate such motor vehicle

is impaired by the consumption of alcohol or intoxicating

liquor.

3. Evidence that there was ten-hundredths (10/100)

of one percent (1%) or more by weight of alcohol in his

blood shall be admitted as prima facie evidence that the

person was under the influence of alcohol or intoxicating

liquor.

a. In the event a person is arrested for a drinking

offense and refuses to submit to a chemical test or requests

a blood test, this person will be charged with "Driving

Under the Influence."

NOTE: The rules governing chemical tests under

the Implied Consent Law are in full effect when

arresting persons for either charge.

Sam D. Watson,
Chief of Police
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STATE OF OKLAIIOMA 

BOARD OP CIIIEMICAL TESTS FOR ALCOHOLIC lNFLUENCI;

RULES AND REGULATIONS 

PERTM,I.NING TO APPROVAL OF EQUIPMENT FOR CHEMICAL TESTS FOR ALCOHOLIC INFLUENCE 

ADOPTED APRIL 23, 1973 

The Board of Tests for Alcoholic Influence, having published notice of its inten

tion to adopt certain rules and regulations pertaining to breath-alcohol analysis 

pursuant to 47 O.S. § 759, hereby adopts the following rules and regulations: 

1. Any manufacturer. of any apparatus, device, or equipment made for the pur

pose of analyzing the alcoholic content of breath, or for the purpose of 

simulating specimens of breath of known alcoholic content, may request 

this Board to approve such apparatus, device, or equipment. The Board 

will consider said request upon submission of such information, instruc

tions for use, exemplars, and other pertinent data as the Board may 

request. 
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(1) A thorough inspection of the equipment for cleanliness 

and determination that it is in proper operating condi

tion shall be performed. 

(2) The reference ethyl alcohol solution in the alcoholic 

breath simulator device shall be replaced with new solu

tion and one (1) or more verification analyses performed 

on the new solution. Each verification analysis shall be 

performed in accordance with the approved "Operating Pro

cedure" set forth in the Breath Analysis Record and Re

port, a copy of which is attached hereto marked Exhibit "A", 

by first conducting a blank analysis, then analysis of the 

reference sample; the result of any such verification analy

sis must coincide with the corresponding; blood-alcohol con

centration target value within }0.01% W/V. 

(3) Results of said verification analyses and the date of in

spection shall be recorded in the maintenance log assigned 

to the equipment, and a written record of the inspection 

shall be prepared on the Technical Supervisor's Service 

Report, a copy of which is attached hereto marked Exhibit 

and one copy of such written record shall be forwarded to 

the Department of Public Safety, Box 11415, Oklahoma Cicy, 

Oklahoma 73111. 
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issues certification to candidates who satisfactorily complete the course 

for Breath Alcohol Analyst, conducted at the Oklahoma City Police Depart

ment, Oklahoma City, Oklahoma. 

There are currently 33 officers of the Oklahoma City Police Department 

who are certified as breath alcohol analysts. Candidates for this train

ing are selected by supervisory personnel who submit their list of poten

tial candidates to Major Gramling, who in turn selects the officers who 

will actually receive the training. 

Operators are periodically re-certified; they are required to success

fully complete a written examination and perform three simulated breath 

alcohol tests utilizing alcohol solutions of unknown concentrations which 

are furnished by the Board of Training staff. 

Exhibit 16a of Appendix A, entitled Breathalyzer Operator Requalifi

cation depicts the manner in which the Oklahoma City Police Department 

notifies certified Breathalyzer operators of the necessity to submit to 

requalification testing. 

All officers receive an introduction to alcohol enforcement and alco

hol testing during their basic police recruit training program. Exhibit 

16b entitled Police Recruit Training Program states: 

intensified instruction on alcohol-related 
driving activity will make the recruit a more 
competent witness when testifying regarding 
alcohol-related traffic arrests and all other 
arrests. 

Sworn officers of the Oklahoma City Police Department who are licensed 

medical technicians are authorized to withdraw blood samples for the 

purpose of evidentiary analysis to determine BAC. Registered nurses and 

licensed physicians are also authorized to withdraw blood samples for the 

purpose of evidentiary BAC testing. 

The authorized technician or licensed physician withdraws 20 cc's of 

blood for the purpose of conducting evidentiary alcohol analysis. The 

sample is then sent to the Oklahoma State Crime Bureau which conducts 

the analysis. Within seven to ten days the Oklahoma State Crime Bureau 

reports the results to the ASAP Enforcement Office. The results are then 

0

0

0 

1. 

0 

0 
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placed in the arrest file and officers are free to check the file prior 

to court. 

It is the opinion of law enforcement officials interviewed that the 

local medical facilities are not realistically equipped to cope with DWI 

offender processing. The extent of liaison between law enforcement agen

cies and hospitals was not favorable. The attitude of the medical staff 

is less than enthusiastic when presented with a suspected DWI offender 

from whom a blood sample is to be withdrawn. An explanation was not given 

to account for the apparent lack of cooperation on the part of the medical 

staff. The most frequently cited remark of law enforcement personnel was, 

"they don't like to mess with it". 

It was for this lack of cooperation that the Oklahoma City Police 

Department instituted a program whereby sworn police officers would be 

qualified and certified to withdraw blood samples for evidentiary alcohol 

analysis. 

Suspected DWI offenders are entitled to an independent analysis of 

either their blood or breath for the purpose of determining BAC. The 

independent analysis is conducted only upon the special request of the 

suspect and is conducted at the suspect's own expense. 

All suspects are presumed to be intoxicated at the .10% BAC level 

and higher. The State of Oklahoma has no per se level of intoxication. 

Between the BAC levels of .06% and .099% a DWI conviction can result f 

this evidence is presented along with other incriminating testimony and 

facts. Blood-alcohol concentrations of .05% or less are considered to 

be evidence that the suspect is not under the influence of an intoxicat

ing liquor and therefore the suspect is generally released. 

Exhibit 16c entitled Procedure: Filing State D.U.I. Charges 

the procedures officers of the Oklahoma City Police Department must f l' 

in processing an offender through the evidentiary testing process. It was 

accented by officials of the Oklahoma City Police Department that these 

procedures are designed to prevent unnecessary delays in processing DUT 

offenders. Officials further stated that these procedures were adequate 

to meet the needs of their department. 
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Recording of the evidentiary test process is accomplished through the 

use of the Arrest Report Driving Under The Influence of Alcohol (Fig. 16-1). 

The arresting officer dictates the Arrest Report, via telephone, to 

the complaint officer according to the outline that appears in Figure 16-1. 

Section 4 of the Arrest Report, entitled Body of Report, contains provisions 

0

0 

0

for driver interview, officer observations, location of BAC testing, chem

ical test operator, and results of the BAC test. In addition, provisions 

for identification of the individual withdrawing blood for analysis, as 

well as test location and test refusals, are included for documentary 

purposes.

Conclusions: Judges rely heavily on officer testimony in the prosecu

tion of DUI cases. Arresting officers are rarely consulted prior to 

"plea bargaining procedures" and their testimony generally consists of 

presenting the particulars of the case, the physical evidence and the 

results of the evidentiary tests. Innovative procedures beyond officer 

observations are not accepted favorably by the courts of jurisdiction 

within Oklahoma City, Oklahoma. This attitude severely limits the 

ability of the Oklahoma City Police Department to modify or change 

sobriety testing procedures. 

Recommendations: It is recommended that officials of the Oklahoma 

City Police Department, the Oklahoma City Alcohol Safety Action Project, 

and the appropriate judicial representatives review the procedures 

utilized by other Alcohol Safety Action Project locations in effecting 

sobriety testing. Particular emphasis should be placed upon the 

effectiveness, validity and judicial acceptability of evidentiary 

BAC testing results. 
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,, 1 ALREST REPORT - DRIVING UNDER THE INFLUENCE OF. ALCOHOL 
. 

OKLAHOMA CITY POLICE DEPARTMENT 

DATE& TIME OFFENSE DATE & TIME ARREST DATE & TIME BOOKED CLERK CASE „p 

oust correspond with Ffust follow time of Include co, 
:ctual time of incident incident panion 

OFF^%ti DER ADDRESS COLOR SEX AGE . B. Ii, NO, 

Lass, name first 

OFFENSE LOCATION OF OFFENSE 

iota DUI and conpanion offenses 

TAPE # POSITION i GRADE _ SOCIAL SECURITY 110. TIME RETURNED TO SERVICE 

PLACE OF EI'PLOYMENT When available Allow time to complete repot 

)ETAILS (Report all facts in the following order) SPELL t ! ' 1Es OF ALL PERSOPIS REFERRED TG HE Ei: 

1, Identify yourself, your partner and your unit number. 

2. State nature of report. 

Begin with date and time of offense and follow block outline as noted above. Move from 
.left to right on each block line. 

4. BODY OF REPORT: 
T) Mote wnat you were doing and/or where you were going when this incident 4-ids brought to 

your attention Example: while on patrol, traveling-south on i-lay Avenue in the 130'0 
block, observed.... ......or....received a call to... ... 

"fib) tote make, model, color, and tag number (include year)of^vehicle and what vehic'c .:as 
doing. Example: Traveling in a certain direction while violating a traffic le; c 
sitting in a certain po'ition' at a particular location following a collision. 

'a (c) Note all vio`ia;.i^ns w•:!h ich caused you to stop the vehicle descrived above. In :ac: ; ie:.. 
cases note offenses committed by offender, with particular attention given to those 
which contributed to the collision. 

(d) Upon direct .cntact with accused person, describe actions in detail, including baia:,cs, 
gaite. speech, eyes, attitude, etc. Also note type clothing worn and general condiier 

(e) List names of all persons in vehicle with accused person.. ;lake note of the condit`_-n 
(with respect to alcohol) of each. Indicate what happened to each of these persons 
following arrest of accused. e 

(f) List names and addresses and telephone numbers of all witnesses to incident, 
witnesses opinion of accused person's condition and whether or not witness 
willing to appear in court 

(g) Note that accused person was transported to (Mobile Unit ; located at 
(note location) or (City Jail), where a video tape interview was conduced, :1rd 

that a breath test was performed by (nar.!b of operator) and that result of b.rear.:;
alyzer test result was 0. 

` (ti) If accused person demands blood test, include in report the name of person woo wz 
the blood; the location of withdrawal and whether or not video record of :w,ithdrawai,^
prepared. 

(i) If accused person refuses tests, note whether or not video record of such ref:~w'
made. 

List all property of accused person.. 

^. Name and unit number of officer dictating this report. 
vo ^• Note dispasitien of suspect's vehicle .3unded, released to wife, etc). 

F,iqure 16-1 
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BREATH ANALYSIS RECORD AND REPORT

AGENCY COUNTY O.HP. DISTRICT NO.

SUBJECT SEX RACE D.O.B.
(Last) (First) (Middle Initial)

SUBJECT'S ADDRESS
Street City and State

ARRESTING OFFICER AGENCY
Name Badge Number

IN CUSTODY TESTED
Date Time (Military) Date Time (Military) .

BREATHALYZER SERIAL NUMBER SIMULATOR SERIAL NUMBER

OPERATING PROCEDURE

PREPARATION
Turn switch to "on", wait until thermometer shows 50 °C ± 3 °C. Make mechanical adjustment to galvanometer,
necessary.

BLANK ANALYSIS
1. Turn control knob to "TAKE", gauge standard ampoule and insert in standard ampoule holder.

2. Gauge test ampoule, open, insert bubbler, place ampoule in test ampoule holder, and connect.

3. Flush out, turn control knob to "ANALYZE".

4. When red signal light appears, wait 90 seconds, turn on reading light and balance galvanometer.

5. Set scale pointer on start line.

SUBJECT ANALYSIS
6. Turn control knob to "TAKE", collect breath sample, turn control knob to "ANALYZE", and repeat step 4.

SUBJECT'S TEST RESULT: O. %W/V. BLOOD ALCOHOL CONCENTRATION

BLANK ANALYSIS
7. Turn control knob to "TAKE" and repeat steps 3, 4 and 5.

REFERENCE ANALYSIS
8. Turn control knob to "TAKE", collect reference sample, turn control knob to "ANALYZE", and repeat step 4:

REFERENCE TEST RESULT: O. %W/V. B.A.C. SOLUTION VALUE: O. %W/V. B.A.C.

9. Dispose of test ampoule. Remove standard ampoule from holder, turn control knob to "OFF".

q ABOVE LISTED OPERATING PROCEDURE FOLLOWED IN DETAIL.

q 15 MINUTE DEPRIVATION PERIOD OBSERVED (Subject's mouth was checked for improper substances itnd
subject did not ingest any liquid or solid matter, smoke, regurgitate or vomit)

OPERATOR PERMIT NUMBER

Pink Copy To. . . . DEPARTMENT OF PUBLIC SAFETY White Copy To. . . . PROSECUTOR
P. O. BOX 11415

OKLAHOMA CITY, OKLAHOMA 73111 Yellow Copy To . . . SUBJECT

0

10

-^
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TI:CIINICAL SUI'LRVISO)R SFIRVICE' IMPORT


DISTRICT NO. DATE OF REPORT 

RE.ATIIALYZER SERIAL NUMBER LOCATION 

iNIULATOR SERIAL NUMBER EQUIPMENT OWNED BY 

LOG OF TLSTS 

AMPOULE OPERATOR 

DATE TIME TEST REF- CONTROL DEPT. COLLISION PERMIT TEST 
REMARKSRESULT ANALYSIS NUMBER NUMBER REFUSE 

RESULTS OF SIMULATOR TESTS AFTER CHANGING SOLUTION 

DATE LOT NO. B.A. TEMP. B.A. DEL. TIME TEST NO. I TEST NO. 2 TEST °:O. 3 

MAINTENANCE PERFORMED: 

1 
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SOUTH CAROLINA (RICHLAND COUNTY) 

Section I - Legislative Provisions 

§ 46-344. Implied consent to chemical test to determine alcoholic con• 
tent of blood; manner of administering test; presumptions from alcohol 
In blood; suspension of driver's license for refusal to take test.-(a) Any 
person-who. operates a. motor v_ehicle_ upon the public highways of this 
State shall be deemed to have given consent to a chemical test of his 
breath for: the purpose of determining the alcoholic content of his blood 
if arrested for any offense arising out of acts alleged to have been corn= 
mitted while the person was driving a motor vehicle while under the in
fluence of intoxicating liquor. The test shall be administered at the direc
tion of slaw-enforcement officer who has apprehended a person while 
driving a motor vehicle upon the public highways of this State while under 
the influence of intoxicating liquor. The test shall be administered by a_ 
person trained and certified by the South Carolina Law Enforcement Di
vision, using methods approved by the South Carolina Law Enforcement 
Division. The arresting officer shall not administer the test and no such 
test shall be administered unless the defendant has >;een informed that 
he does not have to take the test but that his privilege to drive will be 
suspended or denied if he refuses to submit to the test. 

No person shall be required to submit to more than one test for any 
one offense for which he has been charged and the test shall be admin
istered as soon as practicable without undue delay. 

The person tested may have a physician, qualified technician, chemist, 
registered nurse or other qualified person of his,own choosing conduct a 
test or tests in addition to the test administered by the law-enforcement 
officer. The failure or inability of the person tested to obtain an additional 
test shall not preclude the admission of evidence relating to the test taken 
at the direction of the law-enforcement agency or officer. 

The arresting officer or the person conducting the chemical test of the 
person apprehended shall promptly assist that person to contact a quali
fied person to conduct additional tests. 

The South Carolina Law Enforcement Division shall administer the 
provisions of this subsection and may make such rules and regulations 
as may be necessary to carry out the provisions of this subsection. The 
State Board of Health shall cooperate with the Division in carrying out 
its duties. 

(b) In any criminal prosecution'for the violation of § 46-343 relating to 
driving a vehicle under the influence of intoxicating liquor, the amount of 
alcohol in the defendant's blood at the time of the alleged violation, as 
shown by chemical analysis of the defendant's breath, shall give rise to 
the following presumptions: 

(1) If there was at that time five one-hundredths of one percent 
or less by weight of alcohol in the defendant's blood, it shall be conclusively 
presumed that the defendant was not under the influence of intoxicating 
liquor; 

(2) If there was at that time in excess of five one-hundredths of one 
percent but less than ten one-hundredths of one percent by weight of 
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akohol In the defendant's blood, such fact shall not giv^ rise to any pre
samption that the defendant was or was not under the influence of in
tozlcating liquor, but such fact may be considered with other competent 

stridence in determining the guilt or innocence of the defendant; and 
(3) If there was at that time ten one-hundredths of one percent or


more by weight of alcohol in the defendant's blood, it shall be presumed

that the defendant was under the influence of intoxicating liquor.


The provisions of this section shall not be construed as limiting the 
Introduction of any other competent evidence bearing upon the question 
whether' or not the defendant was under the influence of intoxicating 
lquor. 

(c) Any person who is unconscious or otherwise in a condition render-
Ing him incapable of refusal, shall be deemed not to have withdrawn the 
consent provided by subsection (a) of this section. 

(d) If a person under arrest refuses, upon the request of a law-enforce
ment officer, to submit to a chemical test as provided in subsection (a) 
of this section, none shall be given, but the State Highway Department, 
upon the receipt of a sworn report of the law-enforcement officer that the 
arrested person had been driving upon the public highways of this State 
while under the influence of intoxicating liquor and that the person had 
refused to submit to the test and such refusal was witnessed and certified 
to on the sworn report by a person, other than the arresting officer, trained 
and certified by the South Carolina Law Enforcement Division to admin
lster such test, shall suspend his license or permit to drive, or any non
resident operating privilege for a period of ninety days. If the person is 
a resident without a license or permit to operate a motor vehicle in this 
State, the South Carolina Highway Department shall deny to the person 
the issuance of a license or permit for a period of ninety days after the 
date of the alleged violation. -The ninety-day period of suspension shall 
begin with the day after the date of the notice hereinafter required to 
be given, unless a hearing be requested as hereinafter provided, in which 
use the ninety-day period shall begin with the day after the date of the 
order sustaining the suspension or denial of issuance. The sworn report 
of the arresting officer shall include what grounds he had for believing 
that the arrested person had been driving upon the public highways of 
this State while under the influence of intoxicating liquor. 

(e) Upon suspending the license or permit to drive or nonresident 
operating privilege of any person, or upon determining that the issuance 
of a license or permit shall be denied to the person, as hereinbefore in this 
section directed, the South Carolina Highway Department shall im
mediately notify the person in writing and upon his request shall afford 
him an opportunity for a hearing as provided by § 46-184, except that the 
scope of such a hearing for the purposes of this section shall be limited to 
the issues of whether the person was placed under arrest, whether thr: 
person had been informed that he did not have to take the test but that 
his privilege to drive would be suspended or denied if he refused to sub
mit to the test, and whether he refused to submit to the tesi, upon request 
of the officer. The South Carolina Highway Department shall order that 
he suspension or determination that there should be a denial of issuance 

either be rescinded or sustained. 
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(f) When it has been finally determined under the procedures of this 
section that a nonresident's privilege to operate a motor vehicle in this 
State has been suspended, the South Carolina Highway Department shall 
give information in writing of the action taken to the motor vehicle ad. 
ministrator of the state of the person's residence and of any state in which 
be has a license. 

(g) The person conducting the chemical test for the law-enforcement 
officer shall record in writing the time of arrest, the time of the test, and 
the results of the test, a copy of which shall be furnished to the person 
tested or his attorney prior to any trial or other proceedings in which the 
results of the test are used as evidence, and any person administering any 
additional test or tests shall record in writing the time, type and results 
of the test or tests and promptly furnish a copy thereof to the arresting 
officer. 

(h) Any person whose driver's license or permit is suspended for fail
ure to take the test required by this section and who is not convicted of 
driving under the influence of intoxicating liquor shall not be required to 
file proof of insurance as required by the Financial Responsibility Act and 
no record of such suspension shall be shown on any of his records. (1952 
Code § 4G-344; 1949 (46) 466; 1969 (56) 395.) 

Effect of amendment.-The 1969 amend- sampled constitutes a refusal. 1969-70 Op. 
iment rewrote this section. Att'y Gen., No. 3022. p. 310. 

The enactment of this section was a valid Evidence that the defendant refused to take 
exercise of the police powers of the a breathalyzer test is not inadmissible under 
State. 1970-71 Op. Att'y Gen., No. 3066, p. 1. this section. which simply opts against forcible 

The implied consent law applies only to testing. State v. Miller, 257 S.C. 213, 185 S.E.2d 
operators of motor vehicles on public land 359 (1971). 
highways. 1969-70 Op. Att'y Gen., No. 2851, p. Admission of testimony held not to violate 
87. privilege against self-incrimination.-The 

Refusal to submit to test warrants admission of testimony that a defendant, when 
suspension of license regardless of the charged with driving • under the influence. 
outcome of the criminal prosecution. 1969-70 refused to submit to a blood test, and the 
Op. Att'y Gen.. No.3017. p. 101. allowance of comment thereon before the jury. 

But not confiscation of driver's does not violate the defendant's privilege 
license.-Law-enforcement officers may not against self-incrimination. State v. Miller, 257 
confiscate the driver's license of a person S.C. 213. 185 S.E.2d 359(19711. 
refusing to submit to the hrcathalyzer test. Prosecutor's statement held not to exceed 
1969-70 Op. Att'y Gen., No. 2977. it. 2.18. fair comment.-The prosecutor's statement to 

Effect of acquittal of criminal charge on the jury during his summation argument that 
suspension of license.- The acquittal of a only a drunk roan would have refused to submit 
defendant of criminal charge of driving under to the breathalyzer test, and that had the 
the influence has no effect upon suspension of defendant been sober he would not have so 
his driver's license for refusal to submit to the refused, did not exceed fair comment. State v. 
breathalyzer test under the implied consent Miller, 257 S.C. 213. 195 S.E.2d 359 (1971). 
law. 11170-71 Op. Att'y (:en.. No. 117:1, p. 142. Fact that teat results have been ruled 

The act of blowing into n pre thalvzer does inadmissible does not nceexvnrily mean that 
not constitute a "test" within the meaning of the case should be dismissed. 1969-70 Op. 
this section. 1969-70 Op. Any Gen.. No. 2949, Att'y Gen., No. 2'.) m. it. 201). 
p. 208. Question of lawful arrest.-In a hearing 

Intentional (allure to give enough air to be pursuant to refusal to submit to tht 
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keathalyzer test, the question of lawful arrest a qualified person to render an additional 
is an appropriate issue. 1969.70 Op. Att'y Gen., chemical test. 1969-70 Op. Att'y Gen., No. 
No, 2897, p. 141. 2837, p. C.G. 

)'allure to establish that defendant had had A physician cannot be held civilly liable for 
taothing to eat or drink for fifteen minutes furnishing the results of a blood test to 
prior to test may render breathalyzer results law-enforcement officers pursuant to subsec
tasdmissible. 1969-70 Op. Att'y Gen., No. 2950, tion (g) of this section. 1969-10 Op. Att'y 
a 209. Gen.. No. 2909, p. 154. 

Arresting officer may witness the Cited in Moses v. South Carolina llighway 
kesthalyzer test. 1969-70 Op. Att'y Gen.. No. Dept, 258 S.C. 233, 187 S.E.2d 888 (1972); 
11022, p. 310. Adams v. Hunter, 343 F. Supp. 1284 (D.S.C. 

Duty to assist defendant.-Law-enforcement 19721. 
officers must assist defendant in contacting 

46-345. Punishment. 
An allegation In an indictment, etc. jurisdiction to issue an arrest warrant, 
In accord with original. See Tyler v. hold preliminary h e a r i n .g. and eitncr 

'State, 247 S.C. 34, 145 S.E.2d 434 (1965). throw out or send on a s@cond. _dtunk 
Such allegation is necessary. etc. driving offense for disposition before the 
In accord with original. See Tyler v. .general sessions court Ile_ -would ..not-

State. 247 S.C. 34, 145 S.E.2d 434 (1965). have. authurity..to..try..the.case._ancl-dis;. 
Recorder's _jurisdiction of second drunk pose of it for all purposes. 1963-64 Op3. 

driving offense.-A recorder has only Att'y Gen., No. 1612, p 29. 

146-346. Pleas of guilty or nolo contendere or forfeiture of bail same 
as conviction. 

Applied in Southern Farm Bureau Cas.

tas. Co. v. Ausborn, 249 S.C. 627, 165

$.E,2d 902 (1967).


146-347. Reports of convictions to Department. 

Men suspension of license for. drunk State Hwy. Dep't, S.C. , 198 
`ivlag begins.-Suspension of driver's license S.E.2d 256 (1973). 
31s person convicted of drunk driving does not Cited in Rabon v. South Carolina State 
We until affirmative action is taken by the Highway Dep't, 258 S.C. 154, 187 S.E.2d 
)Away Department notifying such convicted 652 (1972); 'Mathis v. South Carolina 
prtioa of the suspension. 1970-71 Op. Att'y State Hwy. Dep't, 260 S.C. 344, 195 
G+, No. 3107. p. 54, S.E.2d 713 (1973). 
t Elated in Brewer v. South Carolina 

146-348. Suspension of convicted driver's license. 
fl. word "violation" has an ordinary and under this section from the date of violation 

p.palu significance. It means the act of rather than from the date of conviction. Ralxtn 
9nAing, infringing, or transgressing the law. v. South Carolina State Highway Dept, K)8 
*. o V. South Carolina State highway Dept. S.C. 15.1, 187 S.E.2t1 652 (1972). 
Ps &.G 154, 187 S. E.2d 65211912). Suspension is mandatory. 

11e word "violation," as used in this sec'ioa, In accord with original. See Brewer v. 
{bas sot mean "conviction," thereby rendering South Carolina State Hwy. Dep't, 
11% elite of conviction the date for determining S.C. , 198 S.E.2d 256 (1973). 
r.Avther prior offenses fall within the preceding And holder of license, etc. 
tvo-)rat period. Raixin v. South Carolina State In Accord with original. See Brewer V. 
p(Ctaay Dept, 258 S.C. 154, 187 S.E.2d 652 South Carolina State Ilwy. Dcp't, 
I^Irn S.C. , 108 S.E.2d 256 (1973). 

This phrase "date of the last violation" Suspension is civil, etc. 
sfssas the date of the actual driving under the In accord with original. See Brewer v. 

-t'a. Rabon v. Smith Carolina State South Carolina State Hwy. Dep't, 
,>0vri tlep't, 258 S.C. 154, 187 S.E.2d 6S2 S.C. , 198 S.E.2t1 256 (1973). 

Length of suspension depends on num
V "W stenses determined from ditto of her of previous convictions.-This section, 

VhAsdoia.-Prior offenses must be determined requiring the suspension of the driver's 
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license of persons convicted under 4 46 driving of the defendant is set aside and 
$43, relates the length of the suspension a new trial granted, there is no basis 
to the number of convictions and not to upon which the suspension of his driver's 
the punishment imposed therefor. 1965.66 license enn be sustained because the case 

• Ops. Att'y Gen., Na. 2192, p. 4:t6. against the defendant stands as if he had 
And it is not affected by previous aus never been convicted. It follows that a 

pe•naions.-The fact that a person was trial udge is not in error in granting the 
sentenced upon his third conviction as a restraining order restraining the State 
second offender is nn act of grace to him Highway Department from invoking this 
which he cannot interpose to prevent the section. Brewer v. South Carolina State 

• suspension of his driver's license for the Hwy. Dept. S.C. , 198 S.E.2d 256 
period required for a third conviction. .(1973). 
1965-n6 Ops. Att'y Gen.. No 2192. p 336. An out-of-State driver convicted of drunk 

When suspension of license for drunk driving is in violation of State law if he 
driving begins.-Suspension of driver's license continues to drive during the period for which 
of a person convicted of drunk driving does not his South Carolina license would have been 
begin until affirmative action is taken by the suspended. 1969-70 Op. Att'y Gen.. No. 2978, p. 
Highway Department notifying such convicted 248. 
person of the suspension. 1970-71 Op. Att'y Confiscation of license. -I.aw-enforcement 
Gen.. No. 3107, p. 54. officers may not confiscate the driver's License 

Appeal from a conviction for violation of a person refusing to submit to the 
of § 46-3.13 did not preclude the suspen breathalyzer test. 1969-70 Op. Att'y Gen., No. 
sion of the license of the person so con 2977, p. 248. 
victed until the determination of his ap Cited in State v. Morris, 249 S.C. 689, 
peal and nn end of the prosecution. Brewer 155 S.E.2d 623 (1967); Mathis v. South 
v. South Carolina State Hwy. Dep't, Carolina State Hwy. Dep't, 260 S.C. 344, 
S.C. , 198 S.E.2d 256 (1973). 195 S.E.2d 713 (1973). 

Where the conviction for drunken 

§ 46-349. Copies of reports evidence of prior conviction; effect of stipu
lating subsequent offense. 

Failure to use this section to remove Cited in Rabon v. South Carolina State 
allegations of prim convictions from an Highway Dept, 258 S.C. 154, .187 S.E.2d 652 
Indictment barred defendant from attack (1972). * 
ing their inclusion by use of habeas'cor
pus. Tyler v. State, 247 S.C. 34, 145 S.E.2d 
134 (19G5). 

*From Code of Laws of SoUth Carolina, 1973. 
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Section 2 - Physical Coordination Tests 

In effecting apprehension, the officer may administer physical coord

ination tests at the scene, but their use is entirely up to his own 

judgement. It appears that as a rule officers do not administer physical 

coordination tests. The election to administer such tests at all would 

seem to be dependent upon the extent of training which the individual 

officers may have received in DUI apprehension and processing. 

Conclusions: Physical coordination tests are normally not administer

ed. 

Recommendations: Physical coordination tests should be consistently 

used in each case when a suspected DUI offender has been stopped. The 

tests may be administered either at the scene or at the testing facility, 

prior to the evidentiary test. Various types of physical coordination 

tests should be employed, and evaluated, in order to determine which 

are most effective. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is not conducted; South Carolina law does 

not provide for it. However, ASAP officers queried indicated that such 

devices might be put to good use if available. 

Conclusions: Portable breath testing is not conducted, principally


because it is not authorized by legislation.


Recommendations: Introduction of a legislative provision authorizinc 

officers to administer portable breath tests to suspected DUI offed=rs 

is desirable. The application of these devices under field conditions 

reduces subjective and judgmental decision-making on the part of the 

officer. 

Section 4 - Evidentiary Sobriety Testing 

The offender is advised of the Implied Consent statute just prior to 

undergoing the evidentiary test. The consequences of refusal to submit 

to testing are thoroughly explained by the arresting officer as well as 

the processing officer. Under the South Carolina Implied Consent statue, 
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refusal may be either willful assertion of non-compliance or obvious 

or disguised attempts to undermine the sample-taking process. 

In cases of refusal, the arresting officer fills out a Report of Refusal 

to Submit to Breath-Alcohol Test (Fig. 17-4) and has it notarized. The 

Breathalyzer operator may sign the form if he is a witness to the refusal. 

Copies go to the Breathalyzer operator, the South Carolina Highway Depart

ment and the defendant. 

-,3,-.'the offender refuses to undergo the evidentiary test, he may (under 

-rhe provisions of the Implied Consent statute) request a hearing before 

% officials of the Highway Department. He is asked three questions at the 

hearing; 

(1) Was he arrested for Driving Under the Influence? 

(2) Was he driving a vehicle? 

(3) Did he refuse to take the test? 

If these questions are all answered in the affirmative, the offender is 

determined to be delinquent; the hearing is concluded and the offender's 

license is suspended for a period of 90 days. 

By statute, breath is the only bodily Substance which may be analyzed 

for evidentiary purposes. Evidentiary breath testing is conducted with the 

Stephenson Breathalyzer (Model 900A), and the tests are administered by 

a certified breath examiner specialist of the police department. The 

cost of the devices is approximately $850 each. They were selected after 

having been approved by the South Carolina Law Enforcement Division (SLED). 

It was stated that there is overall satisfaction with the operation of 

the Breathalyzer, and no major problems have been encountered since use 

of the instrument began. No other kinds of testing devices have been 

used on a trial basis. 

The evidentiary breath test is administered at the sheriff's office 

headquarters, 1400 Huger Street, Columbia.. Although the sheriff's office 

headquarters is presently the only testing facility, district stations 

are being contemplated, and progress is being made on acquiring funds for 

one district station. The sheriff's ultimate goal is to erect three 

stations throughout the country. 
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Two Breathalyzers are maintained at the sheriff's office headquarters. 

One is for the exclusive use of sheriff's personnel; the other is maintain

ed for the use of the South Carolina Highway Patrol, but also may be 

engaged by the sheriff's officers. The respective countermeasure superv

isors are responsible for breath testing supplies. In all cases, it is 

law enforcement officers who operate the evidentiary breath test app

bratus. Forms executed during the evidentiary testing process include the 

Breathalyzer Test Report (Fig. 17-5), the Breathalyzer Operational Check 

List (Fig. 17-6), and the Test Record (Fig. 17-7). In addition, daily 

and monthly logs of Breathalyzer tests are maintained (see Figures 17-8 

and 17-9). In accident cases, appropriate observations concerning the 

sobriety of those involved are entered on the South Carolina Uniform 

Traffic Collision Report (For Investigating Officers) (Fig. 17-10), 

including type of test given and results. 

Breathalyzer training is conducted at the South Carolina Criminal Justice 

Academy (the regional police academy) and consists of 64 hours of training. 

This training is conducted by professional chemists who also score and 

test; it is administered by the State Law Enforcement Division (SLED). 

A minimum score of 80 is required to achieve certification. At the time 

of the site visit the estimated number of certified Breathalyzer operators 

within the sheriff's office was approximately 35. No information pertain

ing to recertification of either operators or devices was obtained. 

By law, South Carolina prohibits the arresting officer from administer

ing the evidentiary test, and it is administered by another officer who 

has not previously seen the suspected DUI offender. The arresting officer 

witnesses the test and completes his report during and after testing. 

If so desired, the suspect's attorney may witness the evidentiary breath 

test. This rarely takes place, however, if he were a witness to the test, 

the attorney could be called to the stand by the prosecution to testify 

concerning his client's relative state of sobriety at the time of the 

test. 

Overall, law enforcement officers expressed satisfaction with the 

reliability and utility of the Breathalyzer. The device is relatively 
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simple to operate, and the results obtained are reasonably accurate. In 

the course of several years of operation, no major problems have developed 

in the use and maintainence of the Breathalyzer units employed. 

If the offender's blood-alcohol concentration is .35% or higher, he is 

retested after an additional twenty-minute waiting period; if the reading 

is still the same or higher, he is referred to the hospital for medical 

examination. Doctors examine him for vital signs, upon which he is 

either released or transported to the jail, whose personnel are given 

specific instructions to watch him carefully. 

Blood samples are obtained for analysis only at the request of the 

offender after he has undergone the evidentiary breath test. They are 

never undertaken at the request of enforcement authorities. If the 

offender requests a blood test, the arresting officer must transport him 

to the county hospital, and a physician, nurse or medical technician must 

withdraw the sample. In such cases, the blood test results are used for 

the offender's defense, and it is the offender who must preserve the chain 

of evidence. It was noted during the site visit that hospital officials 

or hospital staff are reluctant to become involved for fear that they 

may be required to give testimony in court. When blood samples are with

drawn, they are sent to the state chemist for analysis. 

At the time of the site visit there was no statute which required blood 

samples of persons fatally injured in auto accidents, and any such blood 

analysis from medical examiners or coroners had been dependent upon such 

Possible factors as the investigating officer's insistance upon analysis 

or the medical examiner's own curiosity. However, a law has now been 

passed by the South Carolina legislature, effective January 1, 1975, 

which requires analyses of blood samples from any person fatally injured 

in an auto accident, who dies within four hours of the accident. 

Under applicable statutes, the defendant is presumed to be in toxicated 

if his blood-alcohol concentration is .10% or higher. It was found during 

the site inspection that anyone registering a BAC of less than .10`% is 

not prosecuted and is released on the spot by the arresting officer. 

Conclusions: None. 
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Recommendations; Revision of legislative pro•yisions, authorizing the 

arresting officer to administer the eyid.entia y brea0 test (if a cert

ified operator), would be desirable. The present system requires addi

tional, unnecessary man-hours. 

Occasionally, there is justification for charging offenders with 

DUI whose BAC is in the range of .051% to .099%. Soch offenders should 

not be automatically released, but the circumstances of the arrest 

should be carefully considered and a decision made accordingly concern

ing arrest or release. 
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bTATE OF SOUTH CAROLINA ► 

► 
COUNTY OF ) 12339

Report of Refusal to Submit to Breath-Alcohol lest 

PERSON4LLY appeared before me 

who. first being duly sworn, says that he is a law enforcement officer of the State or a 

political subdivision thereof; 

Deponent further says that 
(name of defendant) 

too buthl -(acfd-ressT driver's license number 

did on the day of .19 
(state) 

operate a motor vehicle in the County of , or the Mu• 

nicipafity of that the said 
(name of) 

was on the same day placed under arrest by the affiant on the 
defendant) 

charge of violating Section 46-343. 1962 Code of Laws of South Carolina, or Section 

Ordinances of the Municipality of 

prohibiting operation of motor vehicles within the State or such Municipality while 

under the influence of intoxicating liquor; that, while under such arrest. at approxi

mately-. on the day of , 19 _, the said 

did refuse to submit to a chemical test of 
(name of defendant) 

his breath for the purpose of determining the alcoholic contcnt of his blood; prior to 

such refusal the said defendant was informed that he did not have to take the test but 

that his privilege to drive would be suspended or denied if he refused to submit to the 

Heat; and that such refusal was witnessed by and has been certified to on this report by 

, who has been trained and certified by the South 
(name of witness) 

Carolina Law Enforcement Division to administer such tests. 

Deponent further says that he believed said 
(defendant) 

to be driving up '3n the public highway of this State while under the influence of intox. 

icating liquor for the following reasons: 

SWORN TO before me this day of .19 

Notary Public for South Carolina (Signature of Arresting Officer) 

My Commission expires: 

CERTIFICATION, OF WITNESS 

1. hereby certify that I have been trained 

and certified by the South Carolina Law Enforcement Division to administer chemical 

test, of breath for the purpose of determining alcoholic content of blood of a human 

being; and that I did witness the refusal of 
(name of defendant 

to Submit to such test as is set forth In the foregoing affidavit. 

fdste) Inane of witness) 
WHITE: S. C. Hwy. Dept. - PINK: Breathalyzer Operator - GREEN: Defendant 

Figure 17-4
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South' Carolna taw tnforcenment Dlvislon


Breathalyzer l'est' Report


Name I of Subject 

Address 

Driver's License Number M F Age: 

Date and Time'of Arrest 

Date and Time of Offense, If Different 

Dale and Time of Test 

Blood 'Alcohol Level '/. 

Arresting Officer(s) 

Breathalyzer Operator Date 

1, , received 

the results of the Breathalyzer Test given me. 

Date 

Witness Operator 
WHITE COPY Station . CANARY COPY Arresting Officer . BLUE COPY Defendant 

Figure. 17-5 
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BREATHALYZER OPERATIONAL CHECK LIST 

Kern. of subject------------------------------------------ Date---------------

Time (of test) -------------- Blood Alcohol 0....... off Amput Control No.-----.-----

Operetor------------------------------- Witn.ss-----------------------------

Instrument------------------------------------------------- No.--------------

V 
3. q Obscrve subject. for twenty minutes prior to testing to prevent oral intake of 

any material.

PREPARATION


2. q Throw SWITCH to "ON", wait until THERMOMETER shows 500 ± 30 C. 

3. q Gauge TEST A%1PUL and insert in left-hand holder. 

4. q Gauge TEST A.MMPl1L. open, insert BUBBLER and connect to outlet. 

PURGE 

b. q Turn to TAKE, flush out, turn to ANALYZE. 
6. q When RED empty signal appears, wait 116 minutes, turn on LIGHT, BALANCE. 

7. q Set BLOOD ALCOHOL POINTER on START line. 

ANALYSIS 

8. q Turn to TAKE, take breath sample, turn to ANALYZE, (record time). 

9. q When RED empty signal appears, wait 11h minutes, turn on LIGHT BALANCE. 

Record answer, dispose of test ampul, TURN CONTROL KNOB to "OFF" 

Figure 17-6 

395 



        *

TEST RECORD
CENT

BLOOD ALCOHOL
.j5 .20 ^S .30

-1^

^3a^^ialr a
f^7

e

SUBJECT

DATE AND TIME

Figure 17-7

 * 

*
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NCIC Agency Identifier 

Agency ___. 

Driver's 
License 
Number 

Name of. 
Person Arrested 
-

DAILY. RECORD OF BREATHALYZER TESTS ADMINISTERED 

County 

Page No. 

Month of 

Arres Result Results 
Time of Accident* of Test 
of 

Day Refu a v 
Year Day (Show sal 

County of of Arrest of if AM ^ .3 Slip 
Residence Birt Sex Rac Date Week or PM) ° = d No. BAC o 

Arresting 
Officer 

Tin* 
Invol 
ed 
r/Mi 

of 

19 

Testing 
Officer 

Time 
nvol
ed 
r/Min 

--------------

--------------

--------------

--------------

--------------

--------------

-------------

--------------

-------------

-------------

-------------

-------------

*These categories are exclusive. Check only the most severe 
category if a crash is involved. 

Figure 17-8 

REPORTING OFFICER 
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ALCOHOL SAI-tTY ACTION PROJECT
a, . .{ ancy Month 197

Page of Pages

MONTHLY LOG OF DUI ARRESTS AND BREATHALYZER TESTS

2 3 5 6 7 8 9 10 11 12 13 14 15 16 18

a, -i^ ^¢a 8 Q
e

Driver's Name License No.

D^

a"
ct

°
c F .

S' S

o

v

O

k

i'

F' °
Q O`

a `
m I 2

2F
0
ar_ _^

.

g / / 171/
cq^ Citation No.

a.

/,l/
/ / Tasting

Offa^ar
Occupation Vo y} J^ Q O is t G) e ai C nesting

Q/
Officer

_ r
4

----------- i-------

-------------------

---------------------

I

 *

----------- T-------  *

 *
 *

 *

4 17 19 20

r-

- 

r'

-
773 F -4

Usn :au Cytn Cytnoda
Lisa 'u, IMLNCtipry

 *
Co" Listed in Inswctions

Figure 17-9
Coda used in limmucOOna
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 * 

*

 * N  *

Use Arresting AgancV Use Coun AssW ntant *



SOUTII CAROLINA


SOUTH CAROLINA

UNIFORM TRAFFIC COLLISION REPORT

-TE HIGHWAY DEPARTMENT
 (FOR INVESTIGATING OFFICERS) 
COLUMBIA


Form 1 R-310 Rev. 3-72
 MAIL REPORTS TO STATE HIGHWAY DEPARTMENT, COLUMBIA, S. C. 29202 Sheet -Of_.Sheet(.) J 

707A1 N0 I - SINGLE MOTOR VEHICLE 4 - PEDESTRIAN 7 - TWO OR MORE MOTOR VEHICLES 0 - FIXED OBJECT 
VEHICLES COLLISION INVOLVED 2 - OVERTURNED IN ROAD S -BICYCIE B -RAN Off ROAD & OVERTURNED (] IN ROADWAY. OR 

(CIRCLE ONE OR MORE): 6 - M070RCYCLE 9 - OTHER ft. FROM PAVEMENT EDGE 3 - RAN OFF ROAD 

DATE COUNTY DAY OF WEEK TIME 1 - INTERSTATE 4 - SECONDARY ROUTE OR ROAD NUMBER /also Sueet Nane, It And MILE POST 

A.M. I ON 2 - U.S. PRIMARY 5 - COUNTY 
SIMI71WI71f IS P.M. 3-S.C. PRIMARY 6-OTHER 

IA;ERSECTION OF ROUTE OR ROAD NUMBER Ulan Street, H Myl IF NOT AT INTERSECTION: ROUTE OR ROAD NUMBER (Also Stne( Name, I An,l 
! - FEET AT NIE^SIW OF 
2 - MILES 

3 - MAIN ROAD AT 4 - ENTRANCE RAMP I -SOUND LANE 
CITY OR TOWN 1 - MAIN ROAD 

IN CONTROLLED ACCESS HIGHWAY NJEiSJW 
LOCATION (Circle One): 2 - FRONTAGE RD. INTERCHANGE 3 -EXIT RAMP 2 -SIDE 

x 
j CITY OR TOWN


IF OUTSIDE

NjEIS+W OF
CITY LIMITS: MILES 

ZIP DATE OF BIRTH SEA RACE ORIVLR'S FULL NAME STREET OR R.E D. CITY AND STATE 
C 

W 
DRIVER LICENSE NUMBER STATE 1 - AU70 3 - MOTORCYCLE S-B GINNER LICENSE RESTRICTION RESTRICTION COMPLIED WITH: 

> t TYPE: 2 -REG. TRUCK 4 -OTHER TRUCK 6 - NONE Y - YES N - NO 

OCCUPATION MEMBER OF ARMED FORCES: DRIVER CONDITION: I - NO APPARENT DEFECTS 3-ILL 5- BODY DEFECT 
Y -YES N - NO (CIRCLE ONE) 2 - APPARENTLY ASLEEP 4 -FATIGUED 6 - UNKNOWN 

HAD BEEN DRINKING OR USING DRUGS: TYPE TEST LIVEN TEST RESULTS: I REFUSED TEST: MOVING VIOLATION(S) INDICATED
DRIVER 

SOBRIETY: Y - YES N - NO u - UNKNOWN I 1-POS. 2-NEG.1 Y-YES N-NO 
MAKE 6 IDENTIFICATION LSE RIALI NO. T BODY YR. MK. LICENSE TAG NUMBER STATE I YEAR 

r INSPECTION I-CURRENT 3-NONE 

^a I CERTIFICATE: 2 - EXPIRED 4 -UNKNOWN 
rt- OWNERS NAME STREET OR R.F.D. CITY AND STATE ZIP SPEED LIMIT I ESTIMATED SPEED 

MPH L MPH I 
0 ) -AUTO 03-STA. WAGON 05-TR.-TRACTOR 07-FARM MACH. 0 9 -SCHOOL BUS I T -M-CYCLE; Sofety Egvip. Used: Y - Yet CIRCLE POINT OFTYPE: N - No

CIRn E ONE l 07 -BICYCIE 04 - PANELPICKUP 06- OTHER TRUCK 08-COMM. BUS 10-OTHER BUS 12 - OTHER _ INITIAL IMPACT 
V Oi - NONE 03-MILITARY 05-AMBULANCE 07-POLICE 09-GOVERNMENT 11-DRIVER TRAININGSPECIAL USE : C,7

( - : :RrIE ONE) 02-TAXI 04-CONSTRUCTION 06-FARM USE 08-WRECKER 10-FIRE FIGHTING 12-OTHER ®- \ ^t ^'Fes;1 J

7-SEMI•TRAIIER S - FARM TRAILER 7-CAMPER TRAILER 9-PETROLEUM TANKER= ATTACHMENT: 1 `NONE 
I( IRCI E ONE) 2-MOBILE HOME 4-UTILITY TRAILER 6-TRAILER WITH BOAT 8-TOWED MOTOR VEH. 0-OTHER


w I - NONE 3 - LIGHTS S - STEERING 7 - TURN SIGNALS 9 - OTHER • DEFECT CONTRIBUTED TO CRASH:

> DEFECTS: 

ON)OR MORE) 2-BRAKES 4-HORN 6-WIPERS 8-TIRES 0- NOT KNOWN Y - YES N -NO L;u `LL 

DAMAGE SEVERITY: I AREA(S) DAMAGED (Ute Codes) APPROXIMATE COST VEHICLE TOWED AWAY: -^ 

I -SLIGHT 2-MODERATE 3-SEVERE TO REPAIR: $ Y - YES N-NO 

YE HICLL TOWED BY WHOM: TO WHERE: TOTAL OCCUPANTS f^ / t •^^`U
Env

THIS UNIT: 
DRIVER'S ON PEDESTRIANS NAME STREET OR RF.D. CITY AND STATE ZIP DATE OF BIRTH i SEX RACE 

w 
DRIVER LICENSE NUMBER , STATE TYPE: I - AUTO 3 - MOTORCYCLE 5 - BEGINNER LICENSE RESTRICTION RESTRICTION COMPLIED WITH:

> 2 - REG. TRUCK 4 - OTHER TRUCK 6 - NONE Y - YES N - NOQIx OCCUPATION - MEMBER OF ARMED FORCES: DRIVER or PED. I - NO APPARENT DEFECTS 3 -ILL S -BODY DEFECT 

N Y - YES N - NO CONDITION: 2 - APPARENTLY ASLEEP 4 - FATIGUED 6 - UNKNOWNW 
HAD BEEN DRINKING OR USING DRUGS: TYPE TEST GIVEN n DRIVER or POD TEST RESULTS: I REFUSED TEST: MOVING VIOLATION(S) INDICATED 

ICI ° SOBRIETY: Y - YES N - NO U - UNKNOWN 11-POS. 2-NEG.! Y - YES N -NO 
CL 

MAKE d IDENTIFICATION ISERIAU NO. MAKE BODY YR. MK. INSPECTION I - CURRENT 3 -NONE LICENSE TAG NUMBER STATE --T-

D CERTIFICATE: 2-EXPIRED 4-UNKNOWN 
OWNER'S NAME STREET OR RF.D. CITY AND STATE ZIP SPEED LIMIT ESTIMATED SPEED 

MPH MPH 7 C9 
0 01 - AUTO 03 - STA. WAGON 05 - TR.-TRACTOR 07 - FARM MACH. 09 -SCHOOL BUS 11 - M-CYCLE; Safety Equip. Used: Y - Yes CIRCLE POINT OF
TYPE: 

fEIRC:E cN002-BICYCIE 04-PANEL-PICKUP 06-OTHER TRUCK 08-COMM. BUS 10-OTHER BUS 12-OTHER

N - No INITIAL IMPACT 

SPECIAL USE: 01 -NONE 03-MILITARY 05-AMBULANCE 07-POLICE 09-GOVERNMENT 11- DRIVER TRAINING
CV O 
aa _ (CIRCLE CNEI 02-TAXI 04-CONSTRUCTION 06-FARM USE 08-WRECKER 10-FIRE FIGHTING 12-OTHER 

= 1 - NONE 3 - SEMITRAILER 3 - FARM TRAILER 7 -CAMPER TRAILER 9-PETROLEUM TANKER ATTACHMENT : 
1•^ IC!RftE ONC) 2-MOBILE HOME 4-UTILITY TRAILER 6-TRAILER WITH BOAT 8-TOWED MOTOR VEH. 0-OTHER •^ _'_' 

I - NONE 3 - LIGHTS 5 - STEERING 7 - TURN SIGNALS 9 - OTHER DEFECT CONTRIBUTED TO CRASH: DEFECTS: I ^^ 
„7 > (CIRCLE ONC OR MOR1 2- BRAKES 4-HORN 6-WIPERS 8-TIRES 0-NOT KNOWN Y - YESN-NO (] 

DAMAGE SEVERITY: t AREAISI DAMAGED IUw Codetf APPROXIMATE COST VEHICLE TOWED AWAY: ^^ 

1 - SLIGHT 2 - MODERATE 3-SEVERE TO REPAIR: S Y - YES N - NO 
VEHICLE TOWED BY WHOM: TO WHERE: TOTAL OCCUPANTS 

LLL{{t/// \^ 
THIS UNIT: 

DRIVER INTENTIONS 
1 r. 1 2 1 2 1 2 1 2 

01 0! - GO STRAIGHT AHEAD 04 04 -REMAIN STOPPED IN LANE 07 07 - REMAIN PARKED - LEGALLY 10 10 -TURN RIGHT 13 13 - U-TURN 
Z 02 02 - 0113' OR STOP 05 03-PASS 08 08 - REMAIN PARKED - ILLEGALLY 11 11 - TURN LEFT 14 14 - MERGE 
W 03 03 - START IN TRAFFIC LANE 06 06 - START FROM PARKED 09 
z 

09-OTHER 12 12- BACK 13 13 - PARK 

PEDESTRIAN ACTIONS 
ECEOTHINO: I - DARK 2 - LIGHT a ROAD: I - DARK 2 - LIGHT] 

01 -CROSSING OR ENTERING INTERSECTION 04-WALKING IN RDWY. AGAINST TRAFFIC 07-PUSHING OR WORKING ON VEHICLE 10-OTHER IN RDWY. 
02-CROSSING OR ENTERING OTHER 05-STANDING IN RDWY. 06-OTHER WORKING IN RDWY. II-NOT IN RDWY. 
03-WALKING IN RDWY. WITH TRAFFIC 06-GETTING ON OR Off VEHICLE 09-PLAYING IN RDWY. 12-OTHER 

t A C 0 PRO) (PTY THER THAN VEHICLE t N emr IKI, hoe .,,,tV,p end AmApel 
APPROX. COST TO RCPAII 

S 
WITNESS FULL NAME ADDRESS AGE 

WITNESS FULL NAME ADDRESS AGE399 SEX 

quire I/ 
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SEATING SEAT BELTS EJECTION INJURY FIRST AID BY 
'1! K-lUhwl. 

P-Pedo.tri.4 
W NLT ONLY LAP R ENOUIDER BELT Y-Y.. IA! A-VIYLJe .lam .f IANnp, at bleeding wound P-Polk. O-01her 

1 2 3 eri Yci. 
P-PorNa1P distartatill aoub.rl or bad is M Carried N-Nom Mstd.iled - A-ARsb. Attend. U-UnkncVre

Q E Hall vsed a-eic fSa i y seems. 

4 5 6 D-oeeFw N-teem 
O-OM« P-Pa.brwd O-Lao Mir -IV .wd N'No a-Os.b H.K. tnhrr,, as MvI.M..Matlan.. 

U-Unknown tw.nk.a, NOW.& .le. 

7 S 
U-U.ke.wn U-U.fa.ten.d H-MIh belt. used C-N. Visible 1 .ry but soet/I.IId9 N VEN . SEAT - SEAT EJ[C • IN ftefT of e D-Not r.portd L^a.t tape, red ^eeraeatery Yaten• AG[ f[K lt.. IMi ears ream July i er 

HAM 

TAKEN TO	 TAKEN BY 

N . A0011116 2 NA"I	

TAKEN TO	 TAK N ET 
T777


1-^ 
U ADDRESS 1 3. M	

TAKEN TO	 TAKEN BY 

4. 
TAKEN TO TAKEN RT 

DIAGRAM WHAT NAMENEDt 
INDICATE

INSTRUCTIONS NOR'"')
1.	 Follow dof.d lines to draw 

outline of roadway at place of 
accident. .. .. 

2, Nwnb.r.odd Vehicle and Chow 
tl LjL̂ direction of trawl by arrow. . . 
f 
l I Z 

3. Use solid line I. show Pao	 •• ^• 
before acdd.nt .................... . ..... ....... .. .............................. ..... .........


dotted line after accideeh 

..... ..... ...... .......................................... W 4. Show p.d.sMon by, 

S. Shew railroad byr-r-}•^^•}•^-• 
Direction of Travel N E S W 

6. Show utiliy poles bYr : r' • ••^ ' Vehicle 1 1 2 3 1 
77 

7. Strew d.wlerdytb byres •N , •• •^ V.hkI. 2 1 2 3 4 ^^-^ 

DESCRIBE WHAT HAPPENED (Refer to whkla by awbarh 

z	 ^___M 3 

LIGHT WEATHER LOCALE CHARACTER CONSTRUCTION CONDITION VISION OBSCURED 
(Circle One) (Circle One) (Circle One) (Circle On.) (Circle On.) (Circle One) (Circle On. I. E.ch Volt.) 

Z I - DAYLIGHT I - CLEAR : - OPEN COUNTRY I - STRAIGHT-LEVEL I - ASPHALT I - DRY 1 2Wc 
2 - RAINING 2 - RESIDENTIAL 2- STRAIGHT•ON GRADE 2 - CONCRETE 2 - DAWN 2 - WET p1 S 01 - NOT OBSCURED

Z 3 - DUSK ] - FOG ] - SNOP'G or BUSINESS 3 - STRAIGHT-HILLCREST 3 - PRICK 7 - $NO'.vv, ICY 02 02 - RA-, $+:n-x, !rr, i„ 

O 4 - MFG. or INDUSTRIAL 4 - CURVE-LEVEL 4 - DIRT 4- MUDDY ON W.NDSHIE,. '4 - DARKNESS 4 - SNOWING, 
SLEETING S - SCHOOL or PLAY'D 5 - CURVE-ON GRADE 03 03 - THE -2, e0-S. i:US;^ES" eS S - DARKNESS, RD. S - HAZARDOUS 

LIGHTED S- HAiLINO 6- 6-CURVE-HILLCREST MAT:R!AL 04 04 - EUitCIt•'C;; 

W d	 US 05-*_!li.,:ii!M.:T 
DEFECTS TRAFFIC CONTROL ROADWAY LANES ROADWAY DIVIDED BY: 

06 06 - ofC:.?^Cl. 
iCird. One m Mae) (Circle On. 6 Yes or No) (Circle Two) (Circl. One) 

ONE-WAY STREET: Y - Ye. N - No SHOULDERS LOW I - STOP SIGN I - GUARDRAIL 07 07 - HittCRESf 
2 - STOP & GO SIGNAL 2 -SHOULDERS HIGH	 1 _ ONE LANE 2 -CONCRETE MEDIAN 08 0e -- P ^.RK£D VENI^L's;5; 
I -YIELD SIGN

7 -HOLES, BUMPS, Etc.	 2 -TWO LANES 7 - EARTH MEDIAN OP OF - '<L `' .
4-OFFICER OR FLAGMAN E 

44 4 - LOOSE MATERIAL 3 -THREE LANES 4 -ROUGH MEDIAN 5 _ RE CROSSING GATES 10 10 - Bt INOED d7 
ON SU RFACES 

6 - 0.R FLASHING LIGHTS 4 -FOUR LANES. 5 - PAINTED MEDIAN OF 11 11 - BLINDED EY .UNLIT;-1;S - ROAD UNDER CONST. 2 FT. WIDE OR MORE 7 - NONE 5 -FIVE LANES 

6 - NONE 8 - OTHER 6 - SIX LANES OR MORE 6 - OTHER 12 12 - OTHER 

FUNCTIONING: Y - Y., N - No 7-UNPAVED (ANY WIDTH) 7-NO DIVISION 13 13-Ur•K,14CWN - , -OTHER 

UMMON NUMBER NAME OF PERSON CHA ED MOVING VIOLATION CODE15): 
MOVING VIOLAT)ON SLR'-#3 

SUMMONS MOUSSE NAME OF PERSON CHARGED MOVI NG VIOLATION CODE(SI: 00 No improper Drivinn Al 

x 01 Violation. Unknown e- i.n: c 
II Imp, Backing 

<,7 ?OLICE AGENCY NOTIFIED POLICE ARRIVED AMBULANCE ARRIVED PHOTOS TAKEN BY OFF ICER TRAFFIC FLOW RE570EED 22 Shilling Lane. imp. "I ee+_ " 
A.M. A. M. A.M.	 A.M. a, ..,, ...".. E .. PM 23 Perking Impropar!Y PM P.M. P.M. Y - YES N - NO 

V-- 25 Fail ure to Dim Light. 6 _ S:,o &'- c 
I NAME OF REPORTING OFFICER BADGE NUMBER POLICE AGENCY 26 light. Impropw 63 H;t 6 Q.. ;,p. r-- 4 

28 V.h. Un.af. Cond. 5:' C.,., 'A . ; +. 
NAME OF OTHER OFFICERISI AT SCENE BADGE NUMEERIS) POLICE AGENCY 29 Driving in Wrong Lan. BY E... W. 11, Ii W 

W 4A Na Sig. Imp. Sig. e4 I•.d.::r::.a D:.,,,. 
49 F l

N THIS REPORT REFIECTS MY KNOWLEDGE, OPINION AN I COVERING THE ACCIDENT, BUT NO A. ol low ing log c lm. y 52 F
DATA 

ou t tT E a. : )man + 

l RANT IS MADE AS TO THE FACTUAL ACCURACY THEREOF. AC D.I.,Giv. O,ok.. 97 

41 or 21 Speeding 97 Min. Sp... 2.w 
42 Di.r.gerd Sign. Sig. oB R. :ins on ' .s 

SIGNATURE OF REPORTING OFFICER:	 DATE: / / 44 No Riaht of Way 99 Chi. . -4- Inf. 
-

400 
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H DAKOTA 

tion 1 - Legislative Provisions 
MANUAL FOR PROCESSING OF ALCOHOL 

RELATED TRAFFIC VIOLATIONS 

South Dakota Highway Patrol 
Dalton It Shultz, Superintendent

1971 

SECTION 1 

CHEMICAL ANALYSIS OF BODY SUBSTANCES 
FOR ALCOHOL 

Section 13.57-I8 of the South Dakota Conipilcd Laws of I967 provides that it 
Hull be the duty of the State Chemist and his assistants, upon request of tlic Attorney 
General or any of his deputies or a Stites Attonicy or any of his deputies, to make 
analysis of articles furnished by such officers in connection with the enforcement of 
the laws of this State. Section 13.57.22 of the South Dakota Compiled Laws of l%7 
further provides that a copy of the results of any examination or analysis of any 
product or article by the State Chemist or his assistants, duly authenticated by the 
analyst. shall be prima facie evidence in all courts of the matters and facts therein 
contained. 

All chemical tests help to protect the moderate driver who uses common sense in 

his drinking and whose blood alcohol level stays below the amount necessary to impair 

his ability to drive or to put him under the infuencc. More important. these tests arc

to protect the driver whose symptoms may be mistaken for those of intoxication when 
In fact they are actually due to illness or other causes. Precise investigation and 

prosecution protect the innocent and help convict the guilty, which is the real aim of 

conscientious police work. 
The bodily substances used in the chemical analysis for alcohol in South Dakota 

are whole blood, urine and breath. The general methods of analysis used on these 
plarerlals can be described as wet chemical or distillation. gas chromatography, 
enzymatic and diffusion. The methods which are used by the State Chemical 
Laboratory, and recognized as official for South Dakota, arc the wet chemical or 
distillation method and the gas chromatography method for the determination of 
alcohol in whole blood and urine samples. We also recognize the use of the 
Breath-analyzer and Sober Meter tests for the testing of breath samples. In the case of 
the sober meters. or better known as MOI3ATS, the final determination of alcohol uses 
the wet chemical or distillation method. Presently in use in South Dakota is the Sober 
litter model SM-I1: it is contemplated that the use of the SM 11 sober meter may be
discontinued and will be replaced by use of the Ski VII sober meter which will provide 

• that gas chromatography may also he employed in the analysis of the specimens. 
71te method used in the State for the determination of alcohol in whole blood, 

urine or for the final determination on the "mobat test", is (tie Harger Micro method, 
Journal of Laboratory and Clinical Medicine, 20:746, 1934-35. This method requires 
the precipitation of the protein, distillation of protein free filtrate in order to isolate 
the alcohol and then the determination of the alcohol by oxidation with standard 
potassium dichromate solution. I lie blood sample should consist of at least 5 ml. 

The complete method appears as fol!uws: 

ALCOHOL IN BLOOD BY THE HARGER MICRO METHOD 

Reagents 

Concentrated Sulfuric Acid - C.P. reagent grade with very little reducing 
substances present.

Sulfuric Acid, 6270 - Pour one volume of concentrated sulfuric acid Into an equal

Volume of distilled water. Cool to room temperature before use.
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3.	 Sulfuric Acid. N/12 - Place 4.7 mi. of concentrated sulfuric acid In a 200 ml. 
troluuiclric flask. Make to volume with distilled water. 

4.	 Sodium tungstate, 10% - Dissolve 10 gm. of sodium tungstate in 100 ml. of 
distilled water. 

Potassium dicarbonate Solution: 0434N - Dissolve 2.129 gm. of dry powdered S.	
reagent grade K2Cr207, that has been recrystallized from water 3 times in 
sufficient distilled water to make exactly 1000 nil. One ml. will oxidize exactly 0.5 
Mg. of ethyl alcohol. 0.23'/. mg. of methyl alcohol. 

6.	 Ferrous Sulfate. 20% - Dissolve 5 grains of FeSO41-120 in 15 ml. distilled water 
and 3 tnl. of concentrated H2SO4. Make up to 25 ml. with water. Keep 
refrigerated. 

7.	 Methyl Orange. 0.1% - Dissolve 0.5 gm. of methyl orange in 500 mi. of water in 
which 0.5 gm. of sodium hydroxide has been dissolved. Filter off any insoluble 
residue. The solution will keep indefinitely. 

8.	 Red Reducing Fluid - Measure 35 ml. of 62% sulfuric acid into a clean glass 
stoppered 125 erlcnineyer. Add 5 ml. of 0.1% methyl orange solution and I ml. of 
20% ferrous sulfate solution. The solution deteriorates slowly but may be used for 
2 or 3 days but should be refrigerated after use. 

PROCEDURE 

Thoroughly shake the blood tube. Insert a 2 W. pipet fitted with a cork that fits 
the blood tube. Weigh to the nearest milligram. Transfer exactly 2 ml. of blood into an 
erlenoicycr flask containing 16 ml. of N/12 sulfuric acid. Reweigh the tube and pipet. 
The difference is the weight of the sample. Mix the blood and sulfuric acid - add 
exactly 2 nil. of 10', sodium tungstate to precipitate the protein. Filter, using No. 2 
V7rattttari, 9 cm. paper. Transfer 5 rail. of the filtrate to a distillation flask, add 20 nil. 
of diaillcd water, and distill about 20 nil. into a glass stoppered 25 nil. volumetric 
flask. Make to volume and mix. (It is desireablc to use all ground glass connections in 
the distillation apparatus) 

Distill a reagent blank using the same procedure as for blood sample. except use 2 
nil. of diailled water in place of the blood. 

Measure 5 nil. of the distillate from the reagent blank into a test tube (about 
17ium x ISOmni) and 5 nil. of distillate from the sample into a second test tube. To 
each tube add I ml. of 0434N standard potassium dicarbonate mix and add 5 nil. of 
concentrated sulfuric acid. The warm mixture is allowed to stand 10 minutes in order 
to complete the oxidation of the alcohol. Then cool the tubes to room temperature 
and Citrate each with the red reducing solution, using a micro burette. until a pink 
color results. Because the sulfuric acid often contains a trace of reducing material, a 
second mt. of standard dichrunrate is added to one of the completed titraliuns and this 
is again titrated. 

CAL.CUI.ATiONS 

The Amount of alcohol is calculated in the following manner: 

Mg.Alc./gm.ofsam lpe-W.Ux0.5 

BxQ 

Where,

W e titration figure for reagent blank

U titration figure for sample

8 = titration figure for extra ml. of dichrnniale.

Q - Weight of sample in aliquot used.
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COLLECTING TIIE BLOOD SPECIMEN 

1. BLOOD TUBES. The State Chemist Laboratory prepares the test tithes. which 
are used in submitting blood samples to the Laboratory for analysis of alcoholic 
content. These are sent to law cnforcemcnt officials upon request. The tubes are 
pew, and are only used once. They are washed in the Laboratory with soap and water. 
tined with distilled water and dried. The three drops of saturated aqueous solution of 
F otassiuiii oxalate is added to each tube. which is then rotated in a horizon tat position, 
n order to wet the sides of the tube. The tubes are then placed in a warm place. in 

order to dry, and as the water evaporates from the oxalate solution, small crystals of 
potassium oxalate are left adhering to the sides and bottom of the tube. These crystals 
act as an anti-coagulant and keep the blood front clotting. After inserting a new 
stopper, the tube is sealed. An identification card and seal is then wrapped around the 

test tube, and all three items are then inserted into a circular mailing carton. The 
carlon contains a self addressed sticker, together with a place to write the name and 
address of the sender, and a place fur first class postage. 

2. TAKING TIIE SAMPLE. When an officer makes an arrest and has reasonable 
grounds to believe that such person has been driving while under the influence of 
intoxicating liquor, lie shall advise this person of his Constiwtiunal right is as set forth 
by the Miranda Decision and South Dakota Statute, and request that lie submit to a 
blood test for the determination of his blood alcohol level. The Implied Consent Law, 
32.23.10 of SDCL 1967, has made it much easier to obtain blood samples. Under this 
statute. only physicians, laboratory technicians, medical technicians. registered nurses 
or medical technologists, acting upon the request of law enforcement officials, can 
withdraw blood for the purpose of determining its alcoholic content. (If the sample is 
lobe taken in the conduct of a search without the consent of the suspect, incidental to 
an arrest for a critne, one element of which is based on the sobriety of lire accused; 
only a physician may take the sample in a medical or hospital like environment.) 

Although these qualified persons should be aware of the fact that alcohol, or other 
,Volatile solvents, should not be used to cleanse the puncture area, sontetintes this is 
oYerlooked. Soap and water or a quaternary ammonia germicide, such as zepltiran 
chloride, should be used for the cleansing purposes. Ask and record what cleansing 
agent is used. 

A disposable syringe, or one sterilized by steam in an autoclave, should be used for 
temaving the blood from the arm. 

The blood should then be placed in the test tube, provided for this purpose. The 
stopper should be reinserted tightly. and the seal, after filling in the required data, 
should be placed up one side of the tube, over the top of the stopper and down the 
other side of the tube. Shake the tube two or three times in order to dissolve the 
anticoagulant. The information on the seal is important for later identification. 

The identification card should be completed and wrapped around the test tube 
with the blood, and then both inserted into the mailing carton. You should include on 
flit card any information conccrnuig the presence of substances outer than alcohol. i.e. 
acetone, because of diabetes; if there is indicated any use of drugs, niedically or 
otherwise, enter this information on the card and secure two tubes of the blood. 
Special tests would be required in these cases. (If you suspect drug abuse or presence 
try to also collect urine specimen as stated in the urine test section of this manual.) 

3. SENDING TO TIIE LABORATORY. The return address should be filled in and-
first class postage should be placed upon the mailing tube, which is then placed in the 
United States Mail. Some Officers deliver blood samples direct to the Laboratory. We 
will leave the method of delivery completely up to their discretion, but have found 
that sending samples through the snail is satisfactory for laying a proper foundation in 
utder to get this type of testimony into evidence in a jury trial. 

4. HANDLING IN TIIE LABORATORY. The following steps are followed in the 

Laboratory on receipt of specimens for blood atculiol determinations: 
A. Preliminary. Upon arrival of the trait cacti morning at the Laboratory, the 

mailing cartons cuntaittiug tire blood samples are placed on the secretary's desk. The 

analyst, who is going to make (ire analysis. opens the mailing cartons and removes the 
blood sample, together with the data card. The secretary. under his direction, makes 
out lire Laboratory analysis sheet, which is the permanent Laboratory record. A 
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number Is assigned to the sample and Is placed upon the tube on a white gummed 
label. This same number appears on the Laboratory analysis sheet. Other information 
on the laboratory sheet gives tire name of the person trout whom the sample was 

taken and the name of the person or department submitting the sample for analysis. It 
Is also indicated on the sheet how and when the sample arrived at the Laboratory. 
Upon the completion of this Laboratory analysis sheet, it, together with the blood 
sample, is taken by the Analyst to the Laboratory. The analyst. in his own 
hand-writing. notes on the sheet whether or not the sample was sealed and the date 
and the initials appearing upon the seal. 

H. Analysis and Safekeeping. Tire sample is then ready for analysis. and the seal is 
broken at that time in order to remove the required sample. The larger-Micro-method 
as stated before is used on all'blood samples for the determination of alcoholic 
content. Upon completion of the test. the sample is resealed with a smaller seal. The 
date and initials of the analyst is placed upon this seal, and the sample is then placed 
In a steel locker accessible Only to the analyst. We keep these blood samples for a 
period of nine months before they are discarded. 

C. Reporting. Upon completion of the test, the results are placed upon the 
analysis sheet, and a radio report is sent to the officer if it has been requested. A 
Written report is also sent on all samples. The written report carries the name of the 
analyst. so that it will be known to whom the call is to be made in case of a trial and 
testimony on the test is needed. 

S. IMPENDING TRIAL. When a defendant enters a plea of not guilty and regttcsts a 
jury trial, we wish to be advised of this fact as soon as possible. It may be wise to 
contact us concerning a proposed date: because of a conflict with another trial, or 
some other conflict which might result. A second test, using the saline inetirod, is 
always made prior to going to court on any blood sample. The gas chrwnatograph is 
also utitized to check samples that ace suspected of coutatniaatittn. The contamination 
might be from Iornuldclyde in samples received from coroners, or it could be acetone 
in samples of blood taken from persons who claim to be diabetic. The gas 
chromatograph is a very useful instrument in the determination. of alcohol in such 
samples. because it gives results that are specific for alculrol. 

If the chemist is called to testify in a case, the county or municipality making the 
request pays his mileage and expenses in accordance with state statutes. 1Ve suggest 
you issue a subpoena to be given to the chemist upon arrival for the trial. The 
subpoena is helpful in receiving payment and explaining absences from the 
laboratory. 

6. 'LAYING THE FOUNDATION. The analyst takes the blood sample, together 
with the identification card, to court and produces these for the States Attorney on 
request. This identification card and the blood sample is marked as an exhibit, and the 
foundation testimony is started with the arresting officer. He initially produced the 
tube, and probably helped fill out the identification card. lie will also testify that he 
mailed the carton which is important. The foundation is extended with the doctor or 
technician. ssho actually took the blood sample, and is completed with the chemist, 
who rgade the analysis. 

COLLECTING THE URINE SPECIMEN 

1. APPROVED EQUIPMENT. The equipment to be used in obtaining a proper urine 
sample is as follows:


.a. Two 4 11. oz. glass bottles with screw tops

b. Mailing container 
C. Sealing strip for each bottle (Use same strip as used on Blood sample tubes) 

d. Identification card (Use same card as used on blood sample) 

2. When an officer makes an arrest and has reasonable grounds to believe that 'such 
person has been driving while under the influence of intoxicating liquor and/or drugs, 
he shall advice the person of his Constitutional rights as set forth by the Miranda 
Decision and the South Dakota statute, and request that he submit to a urine lest for 
the dctecntination of his blood alcoitot level or tire presence of drugs. If the officer 
has reason to believe that the person's impairment is because of the use of drugs: a 
urine specimen should be obtained as it is easier to make such analysis from urine, 
such examination can not be made from breath specimens and it requires not less than 
twice as much blood to make drug analysis from blood specimen. 
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A. Method of obtaining specimen. Two samples must be taken to assure a valid 
urine•akohul test. The subject should empty his bladder and a sample of this first 
excretion obtained. Within twenty (20) to thirty (30) minutes after the initial voiding 
of the bladdct a second sample must be taken. The samples are to be captured in clean 

sterile dry containers. A new container will be used for each sample. The samples will 
be flansteired to clean. sterile, illy hut tics indicated in Section I. a. above. Ilie bottles 
will lie tightly scakd and marked fast (I) and second (.) sample. 1lie seals will be 

completed. the idenlllicalion card completed: and the bottles and the. card will be 

placed in the mailing cation for tr.utsportatiun to the Laboratory. The officer should 
Indicate an the identiticalitto the type of drug suspected of being used when he has 

such infnrmalion. 'f11is well aid the analyst in determining which tests to utilize in 
making the dcletntinatlun. to many cases it will not be possible to secure murc than an 

ounce or slightly murc for the second specimen; this will not effect the capability of 

the analysis as long as he receives that which is available. 

B. Witnessing the Sample. The collection of the urine sample will be witnessed by 
the arresting officer where possible in the case of male suspects. If the officer is not 
able to be present, then another officer should perform this function to assure 
evidence admissiblity at the time of trial. 

In the case of female suspects. the collection of the sample shall be witnessed by 
another female or a physician. If no female witness or physician is available then no 
urine test shall be given. 

C. Transportation of Sample. The samples will be transported to the laboratory in 
the containers. All necessary forms will be filled out and the containers sealed. The 
sample may be sent by first class mail or hand carried by the officer to the laboratory. 

3. When the specimen arrives at the Laboratory, the procedures for analysis, 
safekeeping, and reporting will be similar as that set forth for the blood analysis. The 
Ilarger•Micro method is also used in urine•alcoliol analysis; drug determination requires 
additional analytical steps. 

THE GAS CHROMATOGRAPH 

The gas cltrontatograplt can be used to make alcohol determinations of breath, 
blood and urine. The gas chrumatograph is also utilized to check samples that are 
suspected of Contamination. The contamination might be from formaldehyde in 
samples received fruit coIoneIs. or it could be acetonic In samples of blood taken Irons 

persons who claim to be diabetic. The gas chrutnatograph is a very useful instrument in 

the determination of alcohol in such samples, because it gives results that are specific 
for alcohol by differentiating alcohol from other volatile organic solvents. 

lit very simple form, we might think of the gas chromatograph as being broken 
down into three sections, which could be referred to as the separating section, the 
detecting section and the recording section. The separating section consists of a spiral 
column in an oven which has a temperature control. The column is filled with material 
which is capable of separating the substance being analyzed into the different 
component parts. A flow of gas through the column helps with this separation. When 
each of the component putts is swept front the column by the gas, it passes into the 
detecting section. which consists of various types of electronic detectors. This 
Information from the detector is transferred to the recording section and is recorded 
on the chart paper in the form of peaks. lit order to make the method quantitative, it 
Is necessary to inject standards of known concentration in which the sample was 
injected. The alcohol front built samples will pass through the column at exactly the 
same time and will be recorded as a peak on the chart paper. The area under the 
respective peaks are measured, and the alcohol sapiple is calculated by proportion, 
knowing the concentration of the standard sample. 

ALCOHOL DETERMINATION FROM BREATH SAMPLES. 

1. INTRODUCTION. The use of breath to measure the amount of alcohol in the 
blood is based on the following principles: (I) the alcohol distribution between the 
circulating pulmonary blood and the alveolar air occurs by simple diffusion, similar to 
other volatile substances; (2) it also obeys Henry's Law, which is to say that the 
concentration of alcohol in the blood is proportional to the concentration of alcohol 
vapors In the alveolar air. Therefore, if a sample of alveolar air is available for analysis. 
the concentration of alcohol in the blood can be determined indirectly;(3) frunt many 
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analyses, the best avarlablc information indicates that this ratio between the blood and 
the alveolar air is approximately 1:2100. 1 his means that I nil, of blood contains the 
same amount of alcohol as 2100 rills. of alveolar air. llus ratio for total expired breath 
Is approximately 1:3200. 2100 mis. of alveolar air also contains 190-224 milligrams of 

.carbon dioxide. 

2. TIIE BREATHALYZER. The breathalyzer, developed by Borkenstein. utilizes 

potassium dichromate in sulphuric acid solution as the reagent for oxidizing alcohol in 

alveolar breath. The method employed in the operation of the breathalyzer consists of 
three principle phases. (1) Collecting the specimen of breath to be analyzed, (2) 

passing the specimen through the hot dichromate sulphuric acid solution, and (3) 

measuring the amount of dichromate required to oxidize the alcohol, if any, in the 
specimen of breath being analyzed. The instrument is designed in such a way that 

the specimen of breath from the subject consists of 52.5 mis. of alveolar air. When the 
control knob is turned to analyze, a valve is opened and a piston pushes the sample of 
breath out of the cylinder, bubbling it through the potassium dichromate sulphuric 

acid solution, which is maintained at approximately 650 C. At this temperature, any 
alcohol is oxidized to acetic acid and a corresponding amount of potassium 

dichromate is used. Before the test is started, the solution in the test ampoule through 
which the breath is passed is photometrically balanced against a solution in another 

ampoule called the comparison ampoule. After the chemical reaction has reached 
completion, the instrument is again balanced photometrically by moving the pointer 
on the Blood-Alcohol scale. When the galvanometer is centered at the completion of 
the test, the place where the pointer rests on the scale indicates the alcohol 

concentration of the subject. All of this is mathematically and mechanically tied 
together by standard principles of chemistry and physics, and the instrument is 

calibrated to read the blood-alcohol concentration directly. 

3. OPERATING THE BREATHALYZER. 

A. PREPARATION OF THE INSTRUMENT. 

(1) Warm up until the thermometer pointer is between 45-SOOC. 
Thermometer should register '.his temperature, indicating that the sample 
chamber and all breath-carrying tubes art above body temperature. This 

prevents condensation of moisture from the breath that would cause loss of 
alcohol and also possible sticking of the piston. If the lattc. should occur, a 

brief pumping with the atomizer bulb will dry the cylinder and free the piston. 
The temperature is thermostatically controlled between 45.500 Centigrade. 

(2) If necessary, adjust Null-Meter for mechanical Center. This adjustment is 

effected by turning the knob on the top of the null-meter until the pointer 

tests on the center line. It is made with the power switch "ON" and the 
reading tight "OFF'' 
(3) Insert Ampoule into Left-Hand Well. This is an arnpoule with rite top 
intact. Guage an Ampoule. Use the gunge provided. The meniscus should stand 
on the edge of the guage or slightly above it. Open the ampoule. Kernove tile 
outlet sleeve Iruin the ltreatltalyier. connect to a bubbler, insert the bubbler 
Into the ampoule, check to see that it comics to within about 118 inch of the 
bottom ul, the ampoule. 
(4) Place the ampoule in the Right-Hand Well. Connect the sleeve to the 

outlet of the Ithcatliaiyzcr. 

B. PURGING THE INSTRUMENT. 

(I) Flush out the System and tdrn selector to "ANALYZE" position. Willi 

the selector set on "TAKE", pump into the system with an atomizer bulb for 
about ten seconds, then turn to "ANALYZE". When tite RED light appears, 

wait for about 00 seconds and the system is ready for use. 

C. PREPARATION FOR TI IE TEST. 

(1) Center Null-Meter with the Reading Light "ON". Press the button marked 

"LIGHT". Carefully Will the knob on right side of the panel until the 

nuU•nuter pointer rests on its center line. This adjustment compensates for 
variations in strength of the suhut:on it the ampoule. 

(2) Align the Scale Pointer with the "START LINE". Adjust the scale pointer 
until the pointer coincides with the "START" line. Various models have 
different style clutches. Consult the instruction manual for the instrument you 
are using. 
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D. RUNNING Till: TEST 
(1) Insert Mouthy Piece into plastic Sample Tube. 
(2) Turn selector to "TAKE". 
(3) Take Sample. 
(4) Turn selector to "ANALYZE". With the selector on "TAKE" have the 
subject blow vigorously into the plastic sample tube. lie need not start with a 
deep breath. If the sample is unsatisfactory, simply have the subject blow 
sgain.When he has finished crihptying his lungs, turn the selector to "ANALYZE". 
(5) After RED light appears wait for about 90 seconds, then center null-meter 
with reading light "ON". Read answer on scale. 
(6) Dispose of Test Ampoule, Bubbler and mouthpiece. 
(7) Turn selector to the "OFF" position and the power switch to "OFF". 
This operation is important because besides turning off the electrical power it 
releases pressure on the rubber tubes. 

4. GIVING EVIDENCE OF ALCOHOL CONCENTRATION BY USE OF 
BREATHALYZER. 

The courts have held that only those persons who are qualified to explain the 
Operation of the instrument, the mechanical functions of the instrument, the 
mathematical functions performed by the instrument, fire chemical functions of the 
Instrument, and are able to demonstrate the ability to make the calculations for 
interpreting the readings of the instrument may give testimony as an expert witness in 
giving evidence as to the alcohol concentration of alcohol in the blood of the person 
tested. Adequate training enables many police officers to fulfill this function. 
Departmental policy shall be examined to determine the adequacy of such training. 

S. • USUAL READINGS OF ALCOHOL CONCENTRATIONS. 
A. High Blood-Alcohol Readings. In those cases involving the lose of the Breath. 

alyter where the suhleet is determined to have a blood alcohol level of 0.35% 
and above: a second test should he taken after 30 minutes Jias elapsed. If the 
second test indicates an increase in alcohol level the subject should be placed 
under medical care and supervision. The physician is to be advised of the 
results of the tests. 

B. Low Blood-Alcohol Readings. In those cases involving the use of the 
Breathalyzer and a subject is determined to have a blood alcohol level of below 
0.10:,1 and exhibits gross impairment a second test should be taken after 30 
minutes have elapsed. If the second test indicates a low blood alcohol level and 
you have reason to believe the subject may have a disease, may have been 
Injured (head injury): the subject should be placed under medical care and 
supervision. 

6. THE SOBER METER. The principles of rite Sober-Meter or "MOBAT" for breath 
testing depend, in general, upon the same fundamentals as the Breathalyzer. The size 
of the sample is based upon the amount of alveolar air, which is passed through the 
tube which absorbs the alcohol. However. the size of the sample is based upon the 
amount of carbon dioxide contained in Cite amount of breath that is passed through 
the absorbing tubes. 

There are two tubes connected together through which the breath passes. First it 
passes over white crystals, which absorbs the moisture and the alcohol, then goes 
through the darker crystals, which absorbs the carbon dioxide. The principle used to 
obtain the sample size is based on the premise that 2100 ml. of alveolar air contains 
200 milligrams of carbon dioxide. The weight of the carbon dioxide is determined by 
the increase-:in weight of the carbon dioxided absorbing tube, and this is used to 
calculate the equivalent milliliters of blood. The final determination of alcohol is made 
by dissolving the crystals which absorbed the alcohol into water. making up to a 
specific volume, and the distillation of a known amount, and then subjecting the 
distillate to the Ilarger-Micro method technique used for blood samples. 

7. INSTRUCTIONS FOR COLLECTION OF BREATH ALCOHOL SPECIMENS 
61OBAT. 

Tile following instructions are adopted froth the training marrual for the SM-2 
Sober-Meter (Mobat) developed by Luckey Laboratories. The following steps are 
included in the directiuns supplied with tine MOUAT kits: 

A. Before testing, avoid smoking and wait 15 minutes after alcoholic drink has 
been taken. 

B. Remove caps from both ends of instant test (color) tube and discard loose 
white preservative crystals. Next attach either end to the clear plastic sleeve of 
the balloon and replace capon the other end. 
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.C. Remove the yellow cap from the end of the chemist tube* and replace it 
securely with the yellow adapter. 

D. Inflate balloon with deep continuous breath until the carton end fits between 
the two markers'on the balloon. Then remove cap from instant test tube for 
EXACTLY ONE 'MINUTE. Replace cap, twist color tube to constrict air In 
balloon, then by firmly holding plastic balloon sleeve remove the instant test tube 
and replace it with the chemist test tube. 

E. Remove the blue cap and allow breath to pass through the chemist test tube 
for three and a half minutes; at least it must he three minutes and not in excess of 
four minutes. Check washers and reseal firmly with caps. 

F. Wait five minutes. read the color tube to the highest green position like a 
thermometer. Return Sober-Meter to its carton and reseal and record data. 

We would like, now, to go through each step individually and answer questions 
that arc frequently asked about the steps and the reasons for the steps. If these steps 
are not followed. the Sober-Meter is designed so that it will fad-safe. In other words, 
90% of the time, if you make a mistake in the operation of the Sober-Meter, it will 
cause the alcohol to show less than was actually present in the subject. 

Before testing avoid smoking and wait fifteen minutes after alcoholic drink. The 
season for this step is to eliminate any possibility of alcohol from a recent drink of 
which sonic might still he in the mouth cavity. In actual testing, it has been found that 
the alcohol stays in the mouth only a matter of minutes. It was found by testing that a 
subject who had drank a glass of beer had the alcohol removed after three to five 
minutes from the mouth cavity. The test was repeated with cotton saturated with 100 
proof alcohol held in the cheek; under this condition the alcohol remained as long as 
eight minutes. This situation is, of course, abnormal and would not be expected to 
occur under normal conditions unless the subject was purposely trying to increase his 
test results, which is not logical. Therefore, the fifteen minutes waiting period is 
adequate time and should be used. Another reason for the fifteen minutes is to cause 
the subject to quiet down in case he is breathing rapidly from exertion caused by 
exercise or other means. It is wise to never take a breath test of any type when the 
subject is gasping for air because of exertion or other causes that may make a person 
momentarily breathless. This condition of being out of breath also lasts only a few 
minutes, so that by the time the fifteen minute period is completed, the subject should 
be more than back to normal breathing. 

The next item in this first step is to avoid smoking. Smoking in the Sober-Meter 
test is not disastorous as it is in other types of breath-testors. However, this advice is 
included since it is well to collect the specimen under the best conditions. The coal 
tars In the smoke could cause the screening test to be more difficult to read, because 
of the dark color that would collect on the yellow crystals. Eventually, these 
impurities can cause the yellow crystals to turn green, but this would take a much 
longer period of time than the suggested reading period that is given for reading the 
screening test. The C02 released in the smoke would be of advantage to the subject in 
that it could possibly increase the C02 content in the lungs. This restriction on 
smoking does not mean that the subject cannot smoke for fifteen minutes prior to the 
test. The smoking requirement simply means that there be no physical smoke in the 
balloon or through the tube. So therefore, prevent the subject from smoking at least a 
few minutes before you give the test. 

When opening the kit, make sure the back of the box is marked indicating the 
serial number and the weight of the test assembly; it should. be signed and dated with 
the past six months. (Do not use any MOBAT over six months old.) Remove the caps 
from both ends of the screening test (color) tube and discard loose white preservative 
crystals. Next, attach either end to the clear plastic sleeve of the balloon and place a 
cap on the other end. This just simply morass to discard time white prescrvative crystals 
from the color test tube by removing both caps and then, since there is no wrong end 

to the screening test, replace one ul' the caps and attach the other end (the open end) 
to the clear plastic sleeve of the balloon. The screening test is (lien ready for use. 
Before starting the subject to blowing the bail wn. we suggest that the third step be 
completed. which is to simply remove the yellow cap from time end of the chemist tube 
and replace it securely with the yellow adapter in the kit. If you do this flow, it is 
easier than trying to do so when the balloon is inflated. The thing to remember here is 
yellow to yellow, or better yet, attach the adapter to the end containing the white 

crystals. If attached to the tube with the brown chemical, it will cause the instrument 
to come up with a low "fail-safe" reading. 
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At this point now, you are ready for step -1)", which is having the subject, inflate 
the balloon with deep continuous breaths until the carton end tits between the two 

markers on the balloon. Watch the subject when he is inflating the balloon and he sure 
he uses long continuous breaths. More than one exhalation will be needed. Some 
subjects may regurgitate into the balloon. The amount of regurgitated air in 
proportion to the amount of alveolar air is negligible if the balloon is adequately and 

properly inflated. (However. if in the regurgitation the subject injects any liquids or 

solids into the balloon, the accuracy of the test is compromised and shall require that 
the test specimen be discarded and after a wait of fifteen minutes a new test made.) 

After the balloon is inflated, remove the cap from the instant test for exactly one 
minute. Replace the cap. and twist the color tube so as to constrict the air in the 

balloon, then by firmly holding the plastic balloon sleeve, remove the instant test and 
replace it with the chemist tube. Pass the air from the balloon through the chemist 

tube for three and a half minutes, at least three minutes and not more than four 
minutes are needed for an effective sample. 

We repeat. the inflation of the balloon by the subject must be done with deep, full 
continuous breaths until it is big enough that the ends of the top carton lid fit between 
the two markers on the balloon. This gives enough air in the balloon for both tests plus 

the fact that at this point the pressure of the balloon matches the pressure of the 

screening tester tube. This is important because it is a volume control that has been 
built for the-screening unit. That is to say that it is known that a certain volume will 

pass through the screening tester tube. This is why it is possible to get such good 
results from the screening tester; when the balloon is properly inflated and the amount 
of time-the air is permitted to pass through the tester is accurately controlled. After 

the air from the subject's breath has flowed through the tester (or exactly one minute, 

then recap the tube and do the "Mobat Twist", that means, take hold of the screening 
tester tube and turn it until you have constricted the balloon just below the adapter so 
that no air may escape from the balloon. Holding the adapter firmly, wiggle the color 
tube out of the adapter and replace it with the chemist tube. Check to see that all of 
the connections are tight; release the constriction and allow the air from the subject's 

breath in the balloon to flow through the chemist tube for a period of three and a half 

minutes. At the end of this time period, remove the balloon and adapter and replace 

the caps on the chemist tube, make sure that the caps are snug and tight on the 
respective ends. 

When you remove the caps do not loosen the center section where the two chemist 
tubes are joined by a union. Grab the chemist tubes toward the end where you are 
removing the cap so that there is no chance for this to occur. Also determine that the 
chemist tube was tight before you use it and tight after the air has passed through the 
Instrument, If you are able to make this statement, then the chemist can guarantee the 
accuracy of the analysis. The nuly thing to fear in breath testing is losing the gas, or leaks 
since it is impossible to determine leakage. Take the necessary precautions making cer
tain that everythi^ig is light both before and after use of the equipment. 

The last direction deals with reading the color test tube and resealing the 
Sober-Meter unit. The field record is filled out on the bottom of the carton. 

After you have completed the collection of the breath in the chemist'tube and have 
scaled it and replaced it in the carton, then pick tip the instant test tube, rotate it and 
find the highest position you can see any green in the tube. this then is the end point. 
The test of the green will very quickly develop to this point it it hasn't at this time. 

As you look at the instant-test you will notice it has three color bands, of amber 
stoplight color. If alcohol is present, the amber colut'bands turn to a stop-light green 

color. The higher the green goes. the more flue alcohol phcsent and you read the color 
tube just like a thermometer. each color band will he set at 0.10 c, therefore, if one 

color ban lights tip green. or more, then you know that there is in the subject's blood. 
0.10% or more alcohol: if there is evidence indicating driving impairment it should be 
possible to secure successful prosecution for driving while under the influence. If one 
and a half of the bands have lighted up green, we know that the blood alcohol level is 
near or above 0.15% and this is presumptive evidence of intoxication under South 
Dakota statutes. A subject with such a blood alcohol level should display symptoms of 
gross impairment under most conditions, The three color bands are conveniently 
placed at 0.10% each so that it will be easier for the officer to quickly determine the 

relative amount of alcohol present in the subject. If all three bands light up green 
Indicating a blood alcohol level of 0.30% or above; the subject should be taken to a 
physician for medical attention. 

With this system, (lie MOJAT Sober-Meter is always in the hands of an expert, and 
Is above reproach from the court and defense attorney. The officer becomes an expert 
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Irt Fivittg the test, his job is merely to collect a specimen that is later analyzed In the

Wbctntory by an expert if the subject pleads not guilty.


The last part of the direction check list is to reseal the Sober-Meter carton and fill

In the data on the bottom of the package. You will find each carton comes to you

Scaled, from the Laboratory of the State Chemist. 11clore acing the inslrunmFnt, you

must break the seals at each end and inside you will find the direction check list and

two orange seals for resealing. After using the instrument, reseal it with these stickers

and fill in the right hand side of the bottom of the carton. This then will project your

continuity of handling for court purposes.


During cool weather it is recommended that the Sober-Meter be warmed up before

staffing the test. This can be done during the fifteen minutes waiting period in the

following manner. Open the carton, lay the carton containing the unit on the dash of

your car with the lid so located that it will deflect the hot air from the defroster unit

into the box, turn the heating unit of the patrol car to "DEFROST" and advance the

heater or temperature control to full "HEAT". The most accurate results are obtained

when the Mobat unit is at the same or higher temperature as the air of the breath of

the subject. A cold unit will permit some condensation of water and alcohol vapor of

the breath and will give a corresponding low reading in the instant test and in the

chemist test or analysis.


SM-7 Sober-Meter Operation and Mechanics for

Use with Gas Chromatograph


In order to make the gas chromatograph even more versatile and useful to law

enforcement agencies, Luckey Laboratories, Inc.. has developed a portable breath

alcohol collection kit named Sober-Meter SM-7. These kits arc designed to collect

volumetrically the alveolar breath at remote locations for analysis by the

Alco-Analyzer. The SM-7 also contains a portable screening test. The screening test is

useful for eliminating the possibility of shock injury, disease or other drugs as casual

agents of the behavior in question. These portable kits are not larger than a package of

king-sized cigarettes, nor are they much greater in price. The officer can with a simple

technique, analyze the collected sample on the gas chromatograph at any time later

after it was taken. These portable S:1t-7 collection kits can be carried in the car so the

officer would have a portable unit for collecting and testing breath alcohol.


In addition to the breath alcohol collection kit, a blood alcohol collection kit for

the GC has also been developed. This essentially consists of two capillary tubes, a lance

and disinfectant. Using the lance, a small drop or two of capillary blood is obtained.

The capillary tubes are used to collect the specimen and transport it back to the gas

chromatograph. Upon arriving at the gas cltromatograph, the serum from the

capillary tube is withdrawn and injected into the GC for analysis of the alcohol

content. The Federal Highway Safety Agency Manual Volume 8. on this subject

suggests that the serum or plasma of capillary blood be used as the specimen for

measuring alcohol concentration in the body. This specimen correlates well with the

breath alcohol, It is also representative of the amount of alcohol in fire arterial

pulmonary blood, which is indicative of the concentration of alcohol in the brain and

lung tissues.


The second capillary tube can be preserved for the defendant in case he would like

to have a specimen for personal analysis.


Urine alcohol can also be analyzed instantly in a similar manner by simply

collecting the specimen and injecting a few microliters into the Alco-Analyzer.


A. DIRECTION CHECK LIST SM-7 SOBER-METER 

Before testing avoid smoking and wait 15 minutes after an alcoholic drink.

Remove caps from ends of collection tube and attach the square terminal


volumetric bag to one end of the tube. 

Attach balloon to one end of the long waste bag, place finger over balloon end so


no breath can enter.

Direct subject to inflate balloon with continuous uninterrupted breaths.


NOTE: Waste first part of breath, from each new expiration into waste bag before

removing your finger to allow the last part of the prolonged breath to enter the

balloon. Repeat this procedure as many times as needed.


NOTE: Place finger over balloon end and squeeze out the air in the waste bag

before each new try.


When balloon is full, remove and attach it to the collection tube containing the 
volumetric bag. Keep balloon attached until bag is full. r 
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Immediately remove balloon and attach it to the screening tester for one minute of 
flow. Prepare tube ahead of time as per direction check list. 

B.	 DIRECTION CHECK LIST .- SCREENING TEST 

Remove caps from cs+tur tube and droop white crystals. 
Insert plastic tube into balloon and inflate until full. 
Insert color tube into plastic tube for one minute of flow. 
Read color tube like a thermometer observing the highest position of the. green 

color. Color will deepen upon setting. 

C. INTERPRETATION OF SCREENING TESTER 

Three color bands green - 0.30 
Two color bands green - 0.20 
One color band green - 0.10 
The screening test is designed to eliminate instantly the possibility of shock, 

Injury, disease or oilier drugs (besides alcohol) as the cause of the abnormal behavior 
of the subject. and to give a rough approximation of the alcohol content. 

D.	 DIRECTIONS FOR ANALYSIS 

1.	 Remove collection tube from sealed carton and take off caps from both ends. 
2.	 Suspend tube inside a 10 nil. graduate. (Figure I below) 
3.	 Using an eye dropper. add ten drops of distilled water into the tube. Wait 2.3 

minutes and flush tube gently with air, using an aspirator bulb. Figure 2. 
4.	 Add live more drops of water through tube and aspirate. 
5.	 Repeat a third time without using bulb and continue to add water until exactly 

1 nil is collected in the graduate. 
6.	 Mix and pour into a small vial. 
7. Inject 2 to 3 ul of the extracted material into the Alco-Analyzer and compare 

the average peak height or area with that of a known alcohol standard. 
8.	 Compute the alcohol concentration as follows: The 1:2100 ration means I ml. 

of blood equals the alcohol content in 2100 nil of alveolar breath. Your SAl-7 
bag is2100mi.; therefore, extracting the alcohol from the collection tube until 
you have collected I nil. gives you this ratio. And the alcohol concentration in 
I ml. of blood, a blood alcohol of 20;"o would have 2.0 rng.Inil. alcohol results. 
If you extract 2 ml., then multiply the results by 2, usually I ml. extraction is 
Sufficient. 2 rnl. can be used if you are not getting all the alcohol in I mi. 

The SM-7 tester can also be analyzed by other means. such as the potassium 
dichromate method, enzymalic method or any standard chemical method for alcohol 
analysis. The collection tube saves the need for distillation. Simply suspend the tube in 
a 10cc. graduate and allow water to drop slowly through the tube until 2-5cc_ are 
collected and then proceed with your normal standard method for alcohol analysis. 

E.	 DIRECTIONS FOR ANALYSIS BY HEADSPACE TECHNIQUE 

In addition to the method described in Par D; the collection tube of the SM-7 may 
be analyzed by the "lleadspace technique". This method of determining the alcohol 
concentration is based on Henry's Law which states as follows: when the water 
solution of a somewhat volatile substance is brought to equilibrium with air, there is a 
fixed ratio between the concentration of the compound in the air and its 
concentration in water, and this ratio is constant for a given temperature. The 
"Headspace Technique" is conducted as follows: 

1.	 Prepare the Cas Chruniatograph for hcadspace analysis by removing the whistel 
and stopping the by-pus with a small rubber stopper. Place a small rubber 
Injection cap over the "breath" port to inject the needle through. 

2. Take an unused SM-7. or new SM•7 collection tube. and collect the alcohol 
from 2100 nil of air front a known simulator. 

3.	 Remove the silica gel from the collection tube and place in a 35 nil rubber 
puncture capped bottle. Add 4 grains of potassium carbonate to bottle with gel 
and seal. 

4. Inject I ml of distilled 1120 into bottle and place in a constant temperature 
heat block at 34°C. After I S minutes remove 17 nil hcadspace gas and analyze. 

S.	 Place the lever on the GC to "Take" and inject the gas into the port. Move the 
lever to "Analyze" and the results will be printed on the strip recorder. 

V 

i	

0 
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6.	 Thb is your standard. Now do the same with each unknown SM•7 collection 
tube. 

7.	 Compare peak heights for results. 

P.	 FAIL SAFE DESIGN 

All mistakes both in the operation and analysis of the SM-7 will favor the subject. 
For example: 

1.	 Taking specimen: 
A. Not getting alveolar breath will cause alcohol to be lower in the tester by 

the ratio of 21/32. The normal expired breath contains about 62.70 
volume per cent alveolar breath. 

•0	 M. Any substantial temperature drop from the time breath leaves the mouth 
until it is deposited on the collection tube can cause a lower alcohol 

• reading. 
C. Any errors in giving the test will cause it to fail safe (lower alcohol reading) 

with one exception: the 15 minute waiting period before giving test should 
be observed so that no mouth alcohol is present. 

2.	 Analysis of specimen: 
A. lack of extracting-all the alcohol will cause a lower reading. 
B. Age of specimen can only reduce the alcohol if there is any change at all. 

SECTION 11 

ALCOHOL AND DRIVING ABILITY 

Consumption of alcoholic beverages and operation of motor,vehicles are two of 
the incest common habits of our society. and it is not uncommon to observe an overlap 
in the exercise of these behaviors. It is consequently critical that law enforcement 
officials and agents, as well as the general public, be aware of the influence that the 
drug alcohol has upon the ability of the driver: and it is the responsibility of research 
workers from a variety of scientific disciplines to rigorously evaluate and disseminate 
this information. It is the intent of this chapter to present a brief over-view of the 
potential approaches to the problem of alcohol and driving and to provide a summary 
of currently available information regarding the effect of alcohol on driving ability. 
Three primary research areas appear to be particularly related to this problem and they 
will be treated separately in this chapter. 

Pharmacological Effects 

The most important pharmacological effect of alcohol concerns its depressant 
effect on the central nervous system, which is its primary site of action. The 
traditional view with respect to Cite action of alcohol on the central nervous system 
maintains that the "higher" centers of the brain are first affected, then with increasing 
concentrations of alcohol the depressant effect spreads to lower centers. A more 
recent view asserts that the primary site of action lies in the reticular formation, a core 

of grey matter which acts as a central regulatory and integrating system within the 

brain (Kalant. 1962). The reticular formation, when stimulated by sensory inputs, 
activates or inhibits various cortical or sub-cortical centers, which in turn control the 
behavioral responses to the original stimuli. When parts of the reticular formation are 
depressed by the action of alcohol a complex train of events is triggered which may 
produce a wide variety of behavioral outcomes. The apparent stimulant effect 

sometimes observed in persons under the influence of alcohol is due to the failure of 

the depressed portions of the reticular formation to inhibit or control the actions of 
lower centers of the nervous system. 

The magnitude of the effect of alcohol on the central nervous system is 
determined by the concentration at which the alcohol reaches the brain tissue, and this 
in turn is dependent upon the rates of absorption, distribution and elimination from 

the body. Alcohol is rapidly absorbed from the alimentary canal, primarily tlle 
duodenum. The time required for absorbtion of alcohol is dependent upon a number 
of factors, the most important of which is the nutritional state of the stomach. On an 
empty stomach approximately 90% of the alcohol in a drink will be absorbed during 

the first hour following ingestion. The presence of food in the stomach will delay the 
course of absorption, primarily by retarding the passage of alcohol from the stomach 

• to the Intestine. 
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Once absorbed from the alimentary tract, alcohol Is rapidly distributed to all 
bodily tissues by the blood stream. The extent to which alcohol enters bodily tissues is 
determined by their water content, and the alcohol is dissolved uniformly in all of the 
water In the body. The concentration of alcohol at its site of action, brain tissue, is 
closely approximated by the blood alcohol concentration, which is greater than the 
concentration in the body as a whole since the percentage of water in the blood is 
about 1.4 times as great as for other bodily tissues. One of the most important factors 
affecting the blood alcohol concentration following ingestion of a given amount of 
alcohol Is body weight. Table I presents approximate blond alcohol concentrations for 
persons of different body weight, as a function of the number of drinks consumed. It 
must be noted, however. that these values are approximate and that other factors such 
as exposure to drinking (extent of habituation), nutritional state of the stomach, and 
type of drink may also influence the blood alcohol concentration. 

Table 1 

Blood-Alcohol Chart: Showing estimated %of alcohol in the blood by number of drinks 
consumed in one hour in relation to body weight. (taken frum Ohio manual) 

DRINKS 1- 2 3 4 5 6 7 8 9 10 11 12 

1001b. .038 .075 .113 .150 .188 .225 .263 .300 .338 .375 .413 .450 

120 lb. .031 .063 .094 .125 .156 .188 .219 .250 .281 313 .344 .375 

140 lb. .027 .054 .080 .107 .134 .161 .188 .214 .241 .268 .2951 . 32h 

160 Ib. .023 .047 .070 .094 .117 .141 .164 .188 .211 .234 .258 .281 

180 lb. .021 .042 .063 .083 .104 .125 .146 .167 .188 .208 .229 .250 

200 lb. .019 .038 .056 .075 .094 .113 .131 .150 .169 .188 .206 .225 

2201b. .017 .034 .051 .068 .085 .102 .119 .136 .153 .170 .188 .205 

240 lb. .016 .031 .047 .063 .078 .094 .109 .125 .141 1 .156 .172 .188 

The primary means of elimination of alcohol from the body is through oxidation 
.(approximately 90%) while some of the alcohol (10%) is eliminated unchanged in 
breath and urine. The average rate of oxidation of alcohol from the human body has 
been found to be approximately .10 gram of alcohol per kilogram of body weight per 
hour, or as a general rule the rate of oxidation is approximately .015% of blood 
alcohol concentration per hour regardless of body weight. It is commonly assumed 
that administration of drugs, oxygen, or black coffee will hasten the elimination of 
alcohol and reduce intoxication. This assumption is largely unfounded. None of these 
agents will Influence the process of oxidation. and if any beneficial effect is produced 
by such measures it is probably due to the action of the antidote as a stimulant on the 
central nervous system sites which have been depressed by alcohol. 

The combination of absorption. distribution, and elimination of alcohol in the 
body gives rise to the commonly referenced "blood-alcohol curve". A blood alcohol 
curve represents (for a specified amount of a given alcoholic drink) the change in blood 
alcohol concentration over time. The magnitude of the blood alcohol concentration as 
a function of time from ingestion provides a convenient means of comparing the 
effects of various alcoholic beverages. Fieure I represents one such comparison. The 
Composite shown in this figure shows a good comparison between various types of 
beverages all containing the same amounts of alcohrol, and also shows the difference 
between Identical quantities of alcohol in the form of table wine and-beer on an empty 
and a full stomach. 

Figure 1 

Typical blood alcohol curves resulting from the Ingestion of various spirits, wines and 
beer, each at amounts equivalent to 0.6 gin of alcohol per kilogram of body weight. 
(Taken from Leake, C.D. and Silverman, M. Alcoholic Beverages in Clinical Medicine. 
ChIcago. Year Book Medical Publishers, Inc., 1966, page 54.) 
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ErpMkmiological Research 

Research on the traffic safety related effects of alcohol has taken two distinct but 
hopefully related directions. On the one hand investigators have performed statistical 
analyses of data- collected on accident victims and comparable non•accident drivers. 
l'he aim of this type of research has been to determine the relationship between blood 
alcohol levels and involvement in motor vehicle accidents. The other approach, which 
will be discussed in detail later in this chapter. has attempted to directly determine, 
usually by means of laboratory or field experiments, the specific characteristics of 
driving performance which are affected by alcohol and the relation of the magnitude 
of these performance effects to the blood alcohol levels of the experimental subjects. 

Perhaps the most comprehensive and carefully conducted epidemiological study 
conducted to date is the Grand Rapids Study (l3orkenstein, Crowther, Shumate, Ziel, 
and Zylanan, 1964). In brief, the Grand Rapids Study collected information, including 
breath or blood test data for blood alcohol concentration, on 9353 accident involved 
drivers and 8008 control drivers who were not involved in motor vehicle accidents. 
The control group of non-accident drivers were matched to the accident involved 
group for time of day and' geographic location. One of the most interesting treatments 
of the data from this investigation is reported by layman (1968). Hyman attempted to 
evaluate the relative accident vulnerability of drivers at various blood alcohol levels, 
and found that approximately the same proportions of accident and non-accident 
drivers tested had no measurable amounts of alcohol in the blood. He found, however, 
that a greater percentage of non-accident controls than accident involved drivers had 
blood alcohol concentrations between .01`70 and .047a. Thus, at this low blood alcohol 
concentration the accident vulnerability, or probability of accident involvement, was 
less than for the no alcohol condition. With increasing amounts of alcohol in the blood 
stream the accident vulnerability ratio was found to increase at an increasing rate until 
at blood alcohol levels above .10 % the accident vulnerability ratio was approximately 
9-1 indicating that more than 8 tinges as many accident involved drivers slowed blood 
alcohol concentrations of .10% or greater than did non-accident controls. 

Epidemiological research represents the actuarial treatment of accident data and is 
designed to provide information relative to statistical relationships between variables 
such as blood alcohol concentration, and accident involvement. This type of research 

Is, by nature, limited to the assessment of the degree of association between variables 

and cannot be extended so as to make cause and effect statements. Although it may be 
Intuitively obvious that increasing amounts of alcohol in the body will cause an 

increase in the probability of having an accident. survey research can only tell us that 
there is a relationship between the two phenomena or that high blood alcohol 

Concentrations are associated, or tend to go along-with. high rates of accident 
Involvement. These data do not tell its. for instance whether the high blood alcohol 

levels cause accidents. or whether some other factor such as carelessness defines a 

particular group of drivers causing them to have accidents and to drink. If this were 

the case the causal agent might be carelessness and the drinking and accident 
involvement would be highly related but built influenced by a conunun cause. For all 

of its sophistication survey research cannot answer the cause and effect questions and 

it is left to controlled experimental research to do this job. This is not to say that 
epidemiological studies arc not valuable and necessary. Survey research has a very 

definite and important role in the attack on the problems of alcohol and driving. and 

that role is primarily one of pointing out particular areas at which to direct controlled 
experimental attacks. In other words the main task of epidemiological research is to 

define and locate problems which may then be attacked with the appropriate weapons. 

Under Ideal circumstances these two types of research activity should go hand in hand, 
each contributing to a common purpose. . 

Experimental Research 

Unfortunately, the level of sophistication in much of the experimental work with 
alcohol and human performance has not, as yet achieved a very high level. It is of 
course konwn that at very higJt blood alcohol concentrations performance on virtually 
all tasks which the human engages in will deteriorate prutoundly. Thus at blued 
alcohol levels of .155 or .20^% and above it can reliably be predicted that nnost skills 
will suffer from the central nervous system depressant effects of alcohol. Of much 
more importance to an understanding ut tire rule of alcohol in influencing driving 
performance. however, are tire moderate and low blood alcohol levels which arc seen 
with a great deal of frequency in the general driving population. 
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Much of the early work in this area has examined the effects of low doses of 

alcohol on relatively simple skills such as reaction time, muscular coordination and 

motor skills, perceptual functions, and intellectual functions. Results of studies 
conducted in these areas. when taken together show an alarming degree of 
contradiction. In some studies small amounts of alcohol (on the order of blood alcohol 
levels of .05%. for instance) produce significant decline in the level of performance, in 
other studies using the same blood alcohol concentrations findings of no deterioration 
and even improvement in performance have been reported. The major finding which 
these studies have in common is that there are tremendous individual differences in 
response to the ingestion of alcohol. At low and moderate amounts of alcohol one 
person may be severely affected while another may not be influenced at all. It has 
been demonstrated, however, that contrary to traditional assumptions intellectual 
functions and motor functions arc more more resistant than sensory functions (eg. 

reaction time) (Goldberg. 1943: Carpenter. Moore. Synder. and Lisansky, 1061). 
The few studies which have attempted to relate alcohol to driving tasks per se 

present an even more confusing picture. Despite the small number of such studies and 
the poor research technique used by several of these investigations, the principal 
conclusion which is common to the results of these studies is that wide and important 
individual differences in performance are observed at the low and moderate blood 
alcohol levels (.02 to .10%). The statement made by the authors of one of the earliest, 
but still one of the most carefully conducted studies of alcohol and driving skill 
accurately describes the importance of the individual difference phenomenon: "It is 
most certainly true, however, that the highest blood alcohol levels we achieved 
(.15-.207) were not effective in those individuals of higher initial ability in reducing 
performance below the average for the group when tested without alcohol" (Newman, 
Fletcher and Abramson, 1942). 

Implications for Law Enforcement 

Results of epidemiological and experimental research suggests that there is ample 
evidence to support the assumption as reflected in prima facie evidence laws, that at 
blood alcohol concentrations of .03 or .15", a driver's ability is impaired to the point 
where he may pose a threat to the rest of the driving population. It should be noted. 
however, that even at these relatively elevated blood alcohol levels some small 
proportion of drivers will retain sufficient levels of driving skill to classify them as 
superior to less skillful drivers who have consumed no alcohol. It is likely, however, 
that this group wilJ be such a small minority as to present no problem to the 
administration of just enforcement policies. 

Of particular importance to enforcement efforts designed to control the problem 
of drinking and driving is the treatment and control of the driver at low and moderate 

blood alcohol levels. There appears to be an urgent need for supplementary tools with 
which to detcet impairment in the performance of drivers who operate motor vehicles 

with small or moderate amounts of alcohol present in their bodies. Unfortunately, 
clinical symptoms of intoxication fie. body posture, speech characteristics. etc.) are 
not particularly reliable indices of intoxication and may justifiably be disputed as 

evidence. Cooperation between law enforcement personnel and experimental 
researchers is absolutely necessary to produce specific tests and test apparatus to 
accurately and reliably measure performance characteristics which relate to driving 
skill and which will differentiate between impaired and unimpaired drivers. Although a 
major burden of responsibility is placed upon the researcher to come up with such 
tests, it will be necessary to train enforcement agents in their use and in the 
implications of test findings to enforcement policies. Cooperation between these two 
specialties will also be necessary to win legal acceptance of these types of criteria for 
DW1 offenses. 

A final major and important area in which both the research community and the 
law enforcement agencies must join forces concerns the education of the drinking 
public both with respect to the magnitude of the drinking-driving problem and the 
contribution individual drivers and drinkers can make to its solution. It should be 

abundantly clear by this time that it will do no good to tell people not to drive after 
drinking. This type of propaganda has been with us for years, and still the numbers of 
alcohol involved accidents has continued to rise. We must instead teach people to 

recognize the symptoms of intoxication and unpaired driving performance and to 
control their drinking and/or driving behavior so as to eliminate alcohol as a cause of 
motor vehicle accidents. In short, we must emphasize the positive means of controlling 
the problem rather than recommending or imposing blanket prohibitions. 
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. SECTION III 

DETECTION - APPREIIENSION - PROSECUTION

OF DRUNKEN DRIVERS


Despite present and future efforts in modification of driver's attitudes toward 
mixing alcohol and driving. some motorists will continue to operate motor vehicles 
while under the influence of intoxicating beverages. When they come to the attention 
of the enforcement authorities, either by apprehension or through post accident or 
incident investigation, the Law Enlurccnrent emphasis tends to shift toward the 
Investigative and prosecutive phases of enforcement. Successful prosecution requires 
affective and substantial evidence of commission of the offense charged. The general 
problem is particularly emphasized in "operating under the influence" cases. Many 
cases are lost in prosecution because of the failure to put together a coordinated, 
well-rounded, documented picture of the facts. Efforts to obtain convictions for 
operating a motor vehicle while under (lie inilue;tce of intoxicating liquor on the basis 
of testimony concerning driving behavior alone, physiological symptoms alone, witness 
testimony alone, or chemical tests alone have met with frequent failure. 

This pattern of failure demonstrates the necessity for the development and use of a 
"Syndrome" or integrated approach to investigating cases involving, "Driving While 
Under the Influence of Alcoholic Beverages". Tire Syndrome approach integrates 
evidence of abnormal behavior with a chemical test to demonstrate whether the 
alcohol level of the accused is sufficiently high to account for these abnormalities. 

The principal parts of the syndrome approach are threefold., 
1.	 Unusual driving behavior. 
2.	 Observation of police and lay witnesses. 
3. Chemical Tests.

These can be further analyzed into five elements.

1.	 Behavior prior to arrest or accident. 
2.	 Behavior immediately following arrest or accident. 
3.	 Behavior while being subjected to psychosensory and psychomotor tests 

commonly used by police and physicians. 
4.	 Response to the questionnaire. 
S.	 Results of Chemical Test to determine blood alcohol level. 
Available information and research point out repeatedly the fact that there are 

Individuals whose driving ability is dangerously impaired at blood alcohol levels as low 
as 0.05 percent, yet unless every possible shred of available evidence is linked to this 
Information to form a syndrome. without depending on the blood alcohol level, such 
Individuals usually escape prosecution. 
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U therefore becomes Imperative that the elements of the total evidence be 
formalised and properly utilized so each may carry Its proper weight in case 
presentation. Effective evidence constitutes the answer to these questions. 

1. WHAT HAPPENED BEFORE TiUE ACCIDENT OR APPREHENSION? This 

entails a description of time mode of driving. statements of credible witnesses who 
knew of, or observed, the activities of the subject for some time prior to the arrest or 
Incident. and a careful description of the violation (in non accident cases) that 
attracted the officer's attention. The particular driving offense or behavior which 
might have been abnormal weaving. lurching or some readily definable offense such as 
Improper passing. In accident investigation cases, the reconstruction of preimpact 

events, through examination of physical evidence and statements tit eyewitnesses, can 
materially aid the officer in presenting this phase of the cast. An investigation of the 
subjects activities for up to twelve hours preceding time arrest or accident can he most 

helpful. particularly if it demonstrates "bar hopping". Character arid background 
investigations expose the personal habits and characteristics of the accused. 

Examination should be made of prior arrest and conviction records, if any. All this 

Gives greater weight and meaning to the arrest. At this point alcoholic influence may or 
may not have been detected or even suspected. All that is necessary to provide 
meaning to this section is abnormal driving or a violation. It is a reversal of time usual 

enforcement activity. Here the officer has a suspect and his preliminary investigation is 
to determine if there has been a violation and what the violation actually is. In this 

instance the officer having reason to believe, has the obligation to go forward with his 

investigation to enable him to make the decision as to the existence of a violation and 

what the nature of that violation is. 

2. HOW DID THE DRIVER BEHAVE IMMEDIATELY AFTER THE STOP OR 
THE ACCIDENT? This phase is of particular importance because it is generally at this 
point that the officer makes the decision to arrest or release the subject. In the course 
of Investigation he evaluates the behavior and personality of the subject. lie smells his 
breath. He looks for bottles or other evidence of drinking in the car (the search of tine 
tar Is not made at this time). If the driver displays signs of undue aggressiveness, if he 
is overtalkative, if he exudes the odor of alcoholic beverage, if bottles or other 
drinking paraphernalia are present, the officer must decide whether or not to effect an 
arrest. This decision is made on the basis that he has reasonable cause to believe that 
the subject is under the influence of alcoholic beverages to an extent that materially 
impairs his driving ability. Further investigation in depth will prove the detailed 
elements, but by this point in time the officer must have observed enough to form an 
opinion as to the extent of influence and impairment. 

If at this point in time, the officer has in his possession information from which he 
has "reasonable cause to believe" that the subject being investigated has committed a 
violation of law and that the specific violation can be charged, the officer must advise 
the subject )f his rights as set forth in the Miranda Decision. The failure to advise the 
subject will render all statements of the accused invalid for use in the prosecution. The 
courts have held that the time of the warning comes when a reasonable man shall have 
reasonable cause to believe that there has been a violation of the law and that the 
subject is the one who has committed the violation. 

3. HOW DID THE DRIVER BEHAVE WHEN SUBJECTED TO 
PSYCHOMOTOR AND PSYCIiOSENSORY TESTS AND QUESTIONNAIRES? An 

attempt has been made to formalize this phase of the investigative process by the use 

of the so-called Alcoholic influence Report Form. The questionnaire's value is to help 
bring out the reasons for the impairment that was previously observed or that might be 
brought out as a result of the physical tests decribed in the form. These tests arc the 

well-known coordination tests - Finger•to•nose, walking a straight line, etc. The 
questionnaire portion is designed to clicit information-from the subject as to whether 
he has been drinking: what, where, when, how much, etc. It makes inquiry into any 
possible illnesses, injuries, or pre-existent physical disabilities that might produce 
symptoms similar to alcoholic influence and thereby account for the subject's conduct 
and actions. Knowledge of time and place is tested. An inquiry is directed to the 
possibility of ingestion of something other than ethyl alcohol, or the use of 
medications that might interfere with the test. The value of all such questions Is that 
they add to the spec iIlcity of the subccgocnt chemical lest. It is invahi able in closing 
the door to any "alibis" that might follow. There is nothing produced spontaneously 

by the human body except the products of Inttrcated diabetes that will give false 
positive results, and many a cillods arc insensitive even to these. The questionnaire 
brings out pomihle interfering materials voluntarily taken by the subject. 
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Ir*pcricnce has shown That nsust alcnhid•impaircd suhjccis typically lose their 

sense of caution or reserve and will amwcr the rprcstrnns to the limit of their ability if 
properly appro.iched. The only nntahlc dcvra ion hull) Ihrs response will lie to the 
Inquiry as to amount of alcoholic bcve ► agc consumed. In this case the answers are 
usually low. 

In many departments there are programs whereby the subjects behavior is recorded 
by the use of u ► ori o pictures. video tapes (F+oth Weill and sound). still photography 
and tape and wire recordings of the subject's yoke during the examination. These 
approaches have been useful in eliciting guilty pleas from subjects in advanced stages 
of Intoxication. Their drawback lies in the fact that at the levels short of gross 
Incoordination. they show little observable impairment and thus are not as dramatic as 

they might be. This poses a serious tactical problem in court room presentations. Once 
a department has instituted the practice of photorecording and presents it in evidence. 
courts expect to see this material in every case, even in those instances where the 
subject was not grossly iucoordinated but yet dangerous, as a driver. 

4. TIIE CHEMICAL TEST. This part of the syndrome shows whether or not 
laleohol is present in the body of the subject in sufficient quantity to account for the 
rest of the evidence. Its significance is dependent on the entire mass of evidence in 
which it is included, especially when its results lie between 0.05 and .157. Because of 
Its high degree of objectivity, there is a great tendence to use it in place of the other 
evidence. This may be practical in very advanced levels, above .1570 but at levels 
between 0.05 and .15% a number of courts and/or juries may insist on proof in other 
of the four areas unless they are not obtainable due to injury of the person whose 
condition is in question. 

The use of breath tests to determine blood alcohol percentage enables the officer 
to have an answer to this decisive part of the evidence promptly, soon after arrest. It 
may cause him to send the subject to the hospital instead of to jail. It may reinforce 
his decision to charge the subject with driving under the influence of alcohol, or it may 
cause hint to charge the driver with the observed violation only. When used under 
these conditions the chemical test for intoxication becomes an indispensable element 
of the proof. 

SECTION IV 

OFFICER'S GUIDE 

So Law Enforcement Officers may better develop. the investigative techniques to 
enable them to make court presentation of those cases involving the driver who 
operates while tinder the influence of intoxicating beverages under the syndrome or 
integrated evidence concept, the following guide lines are set forth: 

1. IDENTIFICATION OF THE POTENTIAL DRIVER IMPAIRED BY ALCOHOL 
CONSUMPTION. 

The officer observes an abnormal activity on the part of the driver, this may 
Include but is not limited to those listed below: 

A. Speed of Vehicle. 
(1) Unreasonably high speed. 
(2) Unreasonably low speed. 
(3) Driving in spurts. slow then fast then slow, etc. 
(4) Racing other vehicles. 

B. Vehicle weaving. 
(1) Continuous weaving from lane to lane. 
(2) Spasmodic weaving from lane to lane. 
(3) Over center line but not on to shoulder. 
(4) Over center line and onto left shoulder. 
(5) Onto right shoulder or left shoulder but not over center line. 
(6) Straddle center line. 
(7) Flagrant weaving from side to side. 
(8) Slight or occasional weaving from side to side. 

C. Passing another vehicle. 
(1) Almost strikes car being passed from rear. 
(2) Almost sideswipes car being passed. 
(3) Misjudging speed or distance of oncoming traffic. 
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' (4) Takes too long in passing. 
(5) Cuts hack into lane too soon. 
(6) Sudden swerve. jerky-type passing. 
(7) Over control in changing lanes and returning to lane.


1). Vehicle Lights

(1) Driving-at night without lights. 
(2) Starting from parked position before turning on lights. 
(3) Failure to dim lights for oncoming traffic. 
(4) Failure to dim lights when overtaking a vehicle. 
(5) Driving with only park lights on. 
(6) Driving with dome or map light on. 

E.	 At Intersection. 
(I) Disregards traffic signals or signs. 
(2) Overshoots or stops unreasonably far from intersection. 
(3) Approaches intersection unreasonably fast or slow. 
(4) Jerky stopping and starting from stopped position. 
(5) Fails to yield right of way. 

F. Turning. 
(1) Fails to signal. 
(2) Gives improper signal. 
(3) Too wide of a turn. 
(4) Cuts short on making turn. 

G. Approaching road block or accident. 
(1) High rate of speed. 
(2) Runs over flares or signs. 
(3) Locks brakes and skids, loss of control of vehicle. 
(4) Disregards or does not see person directing traffic. 

H. Other driver actions that may represent out-of-ordinary driver actions in 
relation to existing conditions. 
(1) Driving with head partly or completely out of the window. 
(2) Driving with windows down in cold or inclement weather. 
(3) Driver slumped over the wheel. 
(4) Driving car that has obvious vomit on side of car or window. 
(5) Driving car that obviously has been involved in an accident. 
(6) Driving in lower gears without apparent reason or repeatedly clashing gears. 
(7) Other vehicles following, fearful of passing. 

1.	 In sparse or light traffic conditions, or in early hours of the morning on wet or 
fresh snow covered roads, drunk drivers can be "tracked". After noting the 
weaving tracks, speed tip and you can often overtake the vehicle while it is 
being operated in the same mariner. 

The Law Enforcement Officer wishing to reduce the number of drinking drivers, 
will investigate vehicles parked'along the highway to determine if the driver is sleeping 
It off. drinking inure, passed out, sick, etc. 

The experienced Law Enforcement Officer is particularly alert for the presence of 
the drinking driver while on patrol. 

1.	 Near taverns, cocktail bars, bottle clubs and other night spots. 
2.	 Outlying dance halls. particularly in or near small communities. 
3.	 Large picnics "beer busts". 
4.	 Conventions, festivals. 
S.	 Graduation, all night affairs. 
6.	 Large house parties, beach parties, large wedding receptions. 

7.	 Christmas and New Years, large office parties. 
8.	 Rock or jazz festivals. 
9.	 Other locations where large groups of people are gathering for a social activity. 
10. Late at night 
11. On weekends. 

STOPPING TI W. ALCOHOL IMPAIRED DRIVER SUSPECT. 2.	
The act of stopping the driver whose ability is impaired by alcohol exposes the 

officer, the subject and other motorists to certain risks. The officer should use great 
care in selecting the point at which he will attempt to make the "stop". He must 
recognize that the impaired driver may do any or several of the following: 

A. Look at the police vehicle and swerve into the side of. or the path of the 
intercepting vehicle. 

11.	 Turn abruptly to the side of the road, will run into the rear of a parked vehicle 
If one Is present, tun off the roadway and may strike any object located along 
the side of the road. 
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C. Make a panic stop. 
D. Refuse to stop for the ofticcr; either in disregarding the signals to stop or In an 

attempt to flee from apprcliension. 

I. Other abnormal responses to the signal to slop. 

The officer should note the manner of control of the vehicle exercised by the 
suspect when %it;n.d.•d to stop. I he distance 1c veled. and the degree of control of the 

,vehicle by the suspect from the time the signal is given and until tlic vehicle is stopped 

should be included by the officer in his presentation of alcohol impairment as part of 
the prosecution evidence. 

3. PRELIMINARY INVESTIGATION OF THE ALCOHOL IMPAIRED DRIVER 
SUSPECT. 

The Investigation of the alcohol-impaired driver differs from other criminal 
Investigation, in that, usually the officer knows what the violation is and is seeking the 
Identity of the one committing the violation. Here we have a suspect and must 
determine what violation has, in fact, been committed. It is best not to arrest the 
subject at this time, unless it is necessary in order to maintain control of the situation. 
It is legally permissible and proper that you, the officer: 

A. Ask the driver to exhibit his drivers license. 
B. Note the manner of presentation of the drivers license, does the subject have 

difficulty in locating the license, fumbles, drops, or demonstrates other lack of 
coordination. 

C. Note the reaction of the subjects eyes to light conditions, is this reaction slow 
. to adjust to changing conditions. 

O. Ask him if he has had any alcoholic beverages to drink in the recent past. How 
much? \ liar kind? 

E. Ask him if he knows:

(I)UlicreIle is?

(2) Where he has been? 
(3) 1W here lie is going? 

'F. Note his speech. is_it slprred. does he have trouble continuing speech patterns. 
C. Note if there is an odor of alcoholic beverages on his breath. 
H. Note the condition of his clothing. 
1. Look for bottles or other evidence of drinking on the seat, dashboard, or floor 

of the vehicle. 
3. Ask the subject to step out of his vehicle and have him walk to a point near the 

rear of his vehicle. (Do not take him out or have him get into your vehicle at 
this time.) 

K. Note the manner in which he moves; does he have difficulty in opening the door 
of his vehicle, getting out of the vehicle, standing erect, walking steadily, is 
there anything abnormal about his movements. 

L. Note any other abnormal conduct on the part of the subject, such as 
talkativeness, aggressiveness, etc. 

All of the above are part of the alcoliol•impairment syndrome that would be necessary 
for a presentation of the total mass of evidence in Court. By the development of the 
information to be gained through such inquiry, the officer will arrive at the point of 
decision. The Officer's "reason to believe" now becomes "reasonable cause to believe" 
that a violation has been committed and the subject is the violator. At this point the 
officer is justified in making his arrest. 

Once the subject is notified that he is under arrest, or is taken from the vicinity of 
his vehicle and/or placed in the patrol vehicle; it has been held that he must be fully 
advised of his rights under the Miranda Decision in order to preserve the validity of 
any statements the subject might make, and their subsequent use in evidence against 
the suspect. 

4. ARREST OF TIIE SUBJECT. 

Inform the subject of the charge that will be presented to the Court. If you are 
making an arrest for a violation other than the driving while under the influence and 
anticipating that you may later add time charge of driving while under Qie influence, 
you may so advise him. to any event, lie must be advised of the charge against him 
prior to being requested to submit to any test other than a roadside dexterity test. 

s, STATUTORY AND CONSTITUTIONAL WARNING. 

Advise time subject of the warning required by the South Dakota Compiled Laws of
1967 and the Miranda Decision, this warning must be given in its entirety. 
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6.	 POST ARREST INVESTIGATION. 

The post arrest investigation should include but Is not limited to the completion of 
the Alcoholic Influence Report Form. If the person arrested states that he does not 

-.'Wish to answer any questions, no questions may be asked of him. The post arrest 
Investigation should include but is not limited to the following: 

a.	 Search of the vehicle of the suspect. The vehicle can be searched for liquor if 
the suspect was arrested for driving while under the influence; it cannot be 
searched if the arrest was for some other traffic offense. The vehicle can be 
searched for drugs if the suspect was attested for driving while under the 
Influence of drugs or a combination of drugs and intoxicating liquor and the 
arresting officer has reasonable cause to believe that the vehicle contains drugs 
from the facts at hand. 

b. If you are taking custody of the vehicle and will be impounding it, make an 
Inventory of the vehicle as per departmental policy. 

c.	 Collect the specimen for the chemical test and advise the suspect of the 
requirements of the implied consent law. It is recommended that the form 
furnished by the department be read to the suspect. 
(I) Select the type of test best suited for your situation. 

(a) Blood 
(b) Breath, Mobat or Breathalyzer 
(c) Urine, recommended if you suspect the presence of drugs. 

(2) If the actions of the suspect driver have been such as to have caused an 
accident that has resulted or may result in the death of another and thus 
indicating a prosecution for Second Degree Manslaughter under South 
Dakota Compiled Laws of 1967 section 22.16.21, you should proceed to 
have a blood specimen taken as rapidly as possible. 

4.	 Make inquiry to determine where, what and the amount the suspect has been 
drinking. Also attempt to locate witnesses at this time who can verify the 
condition of the suspect. 

c.	 Attempt to locate witnesses who can and will testify as to the manner of 
operation of the motor vehicle. 

E Visit with the suspect some hours later, the next morning before court, to 
observe the differences in speech, walk, coordination, etc., so as to be able to 
compare these actions with those exhibited at the time of the violation. Make 
these compared ub;crvations part of your case presentation. 

7.	 CHEMICAL TEST (implied consent). 

. Advise the suspect of the desire to have him submit a blood. breath, or urine 
sample for the determination of his blood-alcohol level. Also advise him of file 

effect of a refusal nit his part. It is recuntntendcd that you read file Harm established 

by the department. however, if the forme is not read, you must he certain that you 

have advised the suspect that in the event he refirscs to submit to giving a spccimmn. his 

drivers license and driving privilege will be revoked by the Cununrssioner of the Motor 

Vehicle Department. The collection of the specimen should he made as. soon as 

possible alter rile incident causing the arrest. The closer fu the lime of the arrest that 

the specimens is collected, the greater its relationship to the condition of the suspect. 
There is a great deal of consideration given to the position that we are restricted to 

the taking of only one specimen In be tested. Thus. if a law enforcement officer 
requires the subject to give a breath sample on the scene. he will not be able to use the 
Implied Consent Statute to bind him to submit to a blood test at a later rune. 

8.	 RECORDING TIIE INVESTIGATION. 

The officer should make a record of his actions and the results of his investigation. 
This record should be in such a lnrrn that it will permit hint to testify to all the 
elements of' the situation concerning the driver who has operated a vehicle while his 
ability has been impaired by alcoholic beverages. The material should be presented to 
the prosecuting attorney in its entirety, Often the officer fails to inform the 
prosecutor of the total evidence he has liken the time to gather. Included in the 
material recorded should be the completed Alcoholic Influence Report Form. 

9.	 REPORT OF INVESTIGATION. 

The report of the arrest and investigation of the driving while under the influence 
case should include a narrative condensation of the material recorded by the 
Investigating officer plus those additional requirements set forth by the requirement of 
the department. This should include but is not limited to the following: (Forms 
Included in Appendix "C"). 
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tt.	 Alcoholic Influence Report Form 
b.	 "MOBAT" Test Program Report Form 

c.	 blood-Alcohol Test Report 
(I) Chemist Report of Blood Analysis 
(2) Chemist W-port of Urine Analysis 
(3) Chemist Report of Analysis of Breath Specimen (MOBAT). 
(4) Report of test results. Breathalyzer. 

d.	 Case Report as required by titedepartment or district procedures:s. 

10. TESTIFYING IN COURT. 

The giving of testimony in court on the part of the officers and/or other witnesses 
commences with tire prosecuting attorney. This preparation should be such that the 
case is presented to the court and the jury under the syndrome or integrated evidence 
concept. 

If. ACCIDENT INVESTIGATION 
The detection of tire drinking driver in accident investigation requires that the 

officer be alert for certain evidence as he conducts the investigation. The physical 
evidence at the scene may reveal or indicate that the driver or drivers may have been 
under the influence at the time of the accident. It is realized that injury to a driver 
may seriously handicap the officer in the conduct of this part of his investigation 
especially with respect to the of licer to have an opportunity to observe the actions and 
responses of the subject as indicants of impairment. 

Some of the observations that the officer may note during his investigation that 
will tend to demonstrate that the driver or drivers may have been operating the vehicle 
while under the influence will include but is not limited to the following: 

1.	 Point of impact on wrong side of road. 
2.	 Lack of skid marks indicating a depreciation in reaction. (Particularly when 

visibility is good in the approach to the accident scene). 
3.	 Excessive skid marks couribirred with an indication of great force of resistance 

on impact which would indicate a higli rate of speed. 
4.	 Account for the driver's actions from the time of the accident until you arrive 

on the scene. 
a.	 Did he leave the scene at any time? 
b.	 Did he discard any liquor bottles, beer bottles or cans? 
e.	 Are these any bottles in the vehicle to be saved for evidence? 
d.	 Any liquor on his person? 
e.	 Obtain a self admission statement that he has had nothing to drink since 

the accident. 
1.	 Where did lie have his last drink, what was it, how much? 
g.	 Was the last drink before or after the accident? 

S.	 The statements of a person present at the scene of the accident are of great 
value and should be developed with great care. 
a.	 Persons that were passengers in the accused car. 

b.	 Persons that were in the other vehicle or vehicles involved in the accident. 
c.	 Other persons that observed the driving actions of the accused prior to the 

accident. 
d.	 Persons that observed tire subject drinking prior to the accident. 

6.	 Collection of a blood, breath or urine specimen is desireable when other 
elements of driving under the influence are present. 
a.	 Collection of sample by voluntary submission of subject. 

1?. TRANSPORTING THE DRINKING DRIVER SUSPECT: 

Much additional information becomes available to the officer when he is 
transporting the suspect to the hospital or to the place of confinement. 

Be courteous to the subject at all tines: encourage his cooperation. if he becomes 
abusive, ignore him. Your courteous and pleasant attitude will invite his cooperation in 

administering further tests. In many cases, your indication of sympathy will encourage 
him to tell you more about his problems, including tire problem that led him to drink. 

APPENDIX A 

GLOSSARY OF COMMON TERMS 

ALCOHOL 
(Ethyl Alcohol. Ethanol). The term commonly applied to beverage alcohol 
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which Is obtained through the fermentation and/or distillatun.of ingredients 
with a sugar content. i.e. grain mash, molasses. fruit or berry juice. 

ALCOHOLIC BEVERAGES 
Distilled spirits, wine and malt beverages, collectively. Beer is a malt beverage. 

BLENDED WHISKEY 
(Witiskey•A Blend). A mixture which contains at least 20% by volume of 100 
proof straight whiskey and. separately or in combination, whiskey or neutral 
spirits, if such mixture at the time of bottling is not less than 80 proof. The 
word. mixture; as used in the government definition for blended whiskey, 
means the combining of whiskies and neutral spirits, if such mixture at the 
time of bottling is not less than 80 proof. The word, mixture; as used in the 
government definition for blended whiskey, means the combining of whiskies 
and ncutrai spirits, after which they are allowed to mingle together for a period 
of time. This is known as the marrying period. 

BONDED WHISKEY 
A whiskey (not blended) which has been stored continuously for at least four 
years In wooden barrels and which is bottled at 100 proof; it must all be the 
product of a single distillery, by the same distiller during.a single season and 
year. 

BOURBON 
Under federal regulations bourbon is a whiskey distilled at not exceeding 160 
proof from a fermented mash of not less than 51% corn - the balance of the 
mash may be any other grain but is generally rye and barley mail. 

BRANDY

(Cognac-Armagnac) A distillation of fermented mash of fruit or fermented

fruit juices. distilled at less than 190 proof, and bottled at not less than 80

proof.


CANADIAN WHISKEY 
A distinctive product of Canada, in which corn and rye are-the principal grains 
used in the mash, and which contains no distilled spirits less than two years old. 
Canadian distillers may blend their whiskies either before aging or during aging, 
and most Canadian whiskies exported to the United States are blends. There is 
p0 limitation on Canadian whiskies with respect to proof of distillation. 

CORDIALS or LIQUEURS 
Distilled spirits treated with fruits, aromatic herbs, flowers, juices or other real 
or imitation flavoring materials, and containing at least 2%% sugar by weight. 

CORN WHISKEY 
Whiskey distilled from a fermented mash of grain containing at least It0% corn. 
It need not he stored in "charred" wooden containers. 

DISTILLED SPIRITS 
Distilled spirits comprise the categories of whiskey, gin, ruin. brandy. neutral 
spirits. cordials, or liqueurs. and other spirituous beverages as tequila. vodka, 
etc.. made by a distillation processand usually containing at least '0:: of alcohol 
by volume. 

GIN 
Gin is made from a base of neutral spirits and flavored during processing 
primarily with juniper berries to which other botanicals have been added. it is 
not aged. Dry Gin or London Dry Gin which are syuomymous. is simply gin 
lacking sweetness. None of the grain taste of odor is retained. Holland Gin 
(Schnapps. Geneva or Schiedam) is gin produced in Ilulland front a low proof 
malt spirit base to which juniper and other botanicals are added resulting in a 
more heavy body than the dry gins ptoduccd in the United States and England. 
Old Tom Gin is gin that has been sweetened with simple syrup. Sloe Gin is a 
cordial deriving its flavor from the slocbcrry. 

GRAIN NEUTRAL SPIRITS 
Alcohol distilled from a mash of grain at or above 190 proof. 
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IRISH WHISKEY 
A distinctive product of Eire and Northern Ireland made from malted barley, 
plus other grains, and occasionally blended with grain spirits. The barley malt 
of Irish Whiskey is not impregnated with the smoke from burning peat, and 
thus does not have a smoky flavor as does Scotch Whiskey. 

LIQUOR 
Commonly taken to mean "distilled spirits". However, the federal government 
refers to liquor as synonymous with alcoholic beverages - that is distilled 
spirits, malt beverages and wines. 

MALT 
Grain which has been germinated. usually barley. The grain is soaked in water 
and kept damp until it begins to sprout; when the sprouting has proceeded to a 
certain point, the grain is dried and the process is thus halted. 

MALT BEVERAGES 
Comprise beer, ate, porter, stout and bock; produced from malt barley, hops, 
corn, sugar, water and other ingredients - sometimes rice or wheat. 

MASH 
A mixture of grain, molasses, or sugar with water and yeast, which is 
fermented and distilled to produce ethyl alcohol. 

NEUTRAL SPIRITS 
Distilled spirits distilled from any material at or above 190 proof, lacking any 
distinctive taste, color and odor - thus being neutral in character. 

PROOF 
The amount of alcohol in any alcoholic liquid. In liquor, the stated proof is 
twice that of the percentage of alcohol. Thus a whiskey of 100 proof is 50% 

t alcohol. 

RUM 
An alcoholic beverage distilled runt the fermented juice of niolasces or other 
can products or by-products. which must be distilled at not less than SU proof 
not more than 190 proof. 

RYE 
Whiskey distilled at not more than 160 proof from a fermented stash of grain 
containing at least 51% rye grain. 

SCOTCH WHISKEY 
A distinctive product of Scotland. its primary base grain being barley (for 
heavy bodied whiskey) or corn (for light bodied whiskey), distilled by the put 

still method, and aged for at least three years in uncharred oak barrels or used 
sherry casks. It has a smoky flavor resulting from the barley malt being dried 

over a peat fire. 

SOUR MASH WHISKEY 
A type of whiskey which is produced as a result of using a part of the previous 
day's mash instead of water to start and assist in the fermentation of a new 
batch of mash. 

W111S KEY 
•	 An alcoholic distillate from a fermented mash of grain' distilled at less than 190 

proof in such a manner that the distillate possesses the taste, aroma and 
characteristics generally attributed to whiskey, withdrawn from the cistern 
room of the distillery at not more titan t 10 proof and not less than 80 proof, 
and aged in charred oak barrels. 

VODKA 
Neutral spirits distilled from any material at or above 190 proof, reduced to 

not more than 110 proof 
and not less than 80 proof and after such reduction, filtered through or treated 

with charcoal so as to 
be without distinctive character, aroma of taste. Vodka is customarily made 

from grain, not potatoes 
as is commonly believed. 
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APPENDIX B 

SOUTH DAKOTA STATUTES 

The following Statutes of the South Dakota Compiled Laws of 1967 are 
applicable to this program. 

THE STATE CHEMIST 

13-57-18. ANALYSES MADE BY CHEMIST FOR LAW ENFORCEMENT 
PURPOSES. 

N shall also be the duty of the state chemist and his assistants. upon request of the 
attorney general of any of his deputies or state's attorney or his deputy, to make 
analyses of articles furnished by such officers in connection with the enforcement of 
the laws of this state. 

13.57.22. EVIDENTIAL VALUE OF REPORTS BY STATE. CHEMIST. 
A copy of the result of any examination or analysis of any product or article by 

the state chemist or his assistants. duly authenticated by the analyst, shall be prima 
facie evidence in all courts of the matters and facts therein contained. 

HOMICIDE AND SUICIDE 

22.16.21. DRIVING WHILE INTOXICATED. 
Any person who, being under the influence of intoxicating liquor or narcotic drug 

or a combination thereof without design to effect death, operates or drives a motor 
vehicle of any kind in a negligent manner and thereby causes a human being to be 
killed. is guilty of manslaughter in the second degree. 

22.16-29. MANSLAUGHTER IN SECOND DEGREE - PUNISHMENT. 
Every person guilty of manslaughter in the second degree is punishable by 

imprisonment in the state penitentiary not more than ten years and not less than two 
years, or by imprisonment in a county jail not exceeding one year, or by a fine not 
exceeding one thousand dollars. or by both such fine and imprisonment. 

CHAPTER 32-23 

DRIVING UNDER THE INFLUENCE 

32.23-1. DRIVING BY DRUG ADDICT PROHIBITED - OPERATION WHILE 
UNDER THE INFLUENCE OF LIQUOR OR DRUGS PROHIBITED 
PHYSICAL CONTROL OF VEHICLE WHILE UNDER INFLUENCE OF 
INTOXICANTS. 

It shall be unlawful and punishable as provided in section 32-23-2 to 32.23.4. 
inclusive, for any 

person, whether licensed or not: 
(1) Who is an habitual user of narcotic drugs to drive any vehicle upon any 

highway in this state; 
(2) Who is under the influence of intoxicating liquor or of any drug to operate of 

drive any vehicle; or 

(3) Who is under tine influence of intoxicating liquor to be In actual physical 
control of any vehicle within this state. 

32.23.2. PUNISIIh1LNT FOR PROIIIIIITED DRIVING - FIRST OFFENSE. 
If conviction for a violation of 32.23-I is for a first offense, such person shall be 

Imprisoned in the county jail for nut less titan ten days not more than ninety days. or 
shall be fined not less than fifty dollars nor more than three hundred dollars, or both, 
and the defendant be prohibited from operating a motor vehicle upon the public 
highways of this state under such restrictions and in such manner as the court ntay 
determine, for a period not exceeding one year. 

32.23-3. SECOND OFFENSE - PUNISI IM ENT. 
If conviction for a violation of section 32.23-I is for a second offense, such person 

shall be imprisoned in the county jail for not less than thirty days nor note than six 
months, or shall be fined not less than one hundred dollars nor more than five hundred 
dollars, or both, and time court shall in pronouncing sentence make its order that the 
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defendant be prohibited from operating a motor vehicle upon the public highways of 
this state under such restrictions and in such manner as the court may determine, for a 
period of not exceeding one year. and if the motor vehicle which such person was 
operating while under the influence of alcoholic liquor or any drug is registered in the 
name of such person, the motor vehicle shall be impounded in a reputable garage by 
the court for a period of not less than two months nor greater than one year at the 
expense and risk of the owner thereof; provided, any motor vehicle so impounded shall 
be released to the holder of a bona fide lien thereon, executed prior to such 
Impounding, when possession of such motor vehicle is requested in writing by such lien 
holder for the purpose of foreclosing and satisfying his lien thereon. 

32.23.4. THIRD OFFENSE -PUN ISIIMENT. 
If the conviction for a violation of section 32.23-I is for a third offense, or 

subsequent offense thereafter, such person shall be imprisoned in the penitentiary for 
not mote than three years, or in the county jail for not less than ninety days nor more 
than one year or shall be fined not less than two hundred dollars nor more than five 
hundred dollars, or both, and the defendant prohibited from driving any motor vehicle 
for such period of time as may be determined by the court, but in no event less than 
one year from the date of his final discharge. 

32-23-S. DRIVING IN VIOLATION OF ORDER FOLLOWING CONVICTION 
MISDEMEANOR - PUNISHMENT. 

Any person who shall with the period fixed by the order of the court pursuant to 
any of sections 32.23.2 to 32-23-4. inclusive, prohibiting driving of a motor vehicle on 
the highways of this state, drive or operate a motor vehicle on the highways of this 
state shall be guilty of a misdemeanor and punished by a fine of not less than one 
hundred and fifty dollars nor more than three hundred dollars. or by imprisonment in 
the county jail for any term not exceeding one year, or by both such fine and 
imprisonment. 

32.23-6. LAWFUL USE OF DRUGS NO DEFENSE. 
The fact that any person charged with a violation of section 32-23.1 is or has been 

entitled to use a drug under the laws of this state shall not constitute a defense against 
any charge of violating said section. 

32-23-7. PRESUMPTIONS ARISING FROM CHEMICAL ANALYSIS OF BODY 
FLUIDS. 

In any criminal prosecution for a violation of section 32-23-I relating to driving a 

vehicle while under the influence of section .12•23.1 relating to driving a vehicle while 

under the influence of intoxicating liquor. or a violation of section 222.10.21. the 

amount of alcohol in the defendant's blood at the time alleged as shown by chemical 

analysis of the dcfend:un's blood. urine. breath. or other bodily substance shall give 
1134 to the fultuwing presnmpUoUS: 

(I) If there was at that time five hundredths percent or Icss by weight of alcohol in 
the defendant's blood. it shall be presumed that the defendant was not under 
the influence of intoxicating liquor; 

(2) If there was at that torte in excess of live hundredths percent but less than ten 
hundredths percent by weight of alcohol in the defendant's blood, such fact 
shall not give rise to any presumption that the defendant was or was not under 
the influence of intoxicating liquor. but such fact may be considered with 
other competent evidence in determining the guilt or innocence of the 
defendant; 

(3) If there was at that time ten hundredths percent or more by weight of alcohol 
In the defendant's blood. it shall he presumed that the defendant was under 
lire influence of intoxicating liquor. 

32.23.8. INTRODUCTION OF OTHER EVIDENCE RESPECTING 
DRUNKENNESS. 

The provisions of section 32.23.7 shall not he construed as limiting the 
Introduction of any other competent evidence bearing upon the question whether of nut 
the defendant was under the influence of intoxicating liquor. 

32.23.9. CHEMICAL ANALYSIS PRESUMPTION AS APPLICABLI: IN 
PROSECUTIONS UNDER MUNICIPAL ORDINANCE. 

The provisions of section 32•13.7 and 32.23.8 shall he applicable in any action for 
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the violation of a municipal ordinance relating to driving a vehicle while under Ine 
Influence of inioxicarrng liquor. 
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32.23.10. OPERATION OF VEhIIICI.E AS CONSENT TO ANALYSIS OF BODY 
FLUIDS - GROUNDS TO DEMAND ANALYSIS _ ADVICE 
RESPECTING RK;I IT 10 REFUSE TU SUIIMiIT. 

Any person who operates any vehicle in this state shall he deemed to have given his 
consent to a chemical analysis of his blood. urine. breath. or other bodily substance 
for the purpose of determining the amount of alcohol in his blood. as provided in 
section 32.23.7. provided that such test is administered at the direction of a police 
pfficer having reasottahle grounds to believe such person to have been driving under 
the Influence of alcoholic liquor and that such person has been charged with a traffic 
violation. Such person shall be rcgnesred by said officer to submit to such analysis and 
shall be advised by said officer of his right to refuse to submit to such analysis and the 
provisions of sections 32-23-11 and 32-23-12 in the event of such refusal with respect 
In the revocation of such person's driving permit. 

32.23.11. REVOCATION OF DRIVER'S LICENSE FOR REFUSAL TO SUBMIT 
TO CHEMICAL ANALYSIS. 

If tiny person described in section 32-23-10. after request and explanation as 
therein provided, shall refuse to submit to such chemical analysis, then such test shall 
not be given. In such event, the Commissioner of Motor Vchtcles shall revoke for one 
year his permit to drive and any non-resident operating privilegc. 

32.23.12. COURT REVIEW OF REVOCATION - PROCEDURE - TRIAL DE 
NOVO. 

.Any person whose license has been canceled, suspended, or revoked by the 
commissioner under provisions of section 32-23.11 shall have tite right to file a 
petition within thirty days thereafter for a hearing in the matter in circuit court in the 
county wherein such person was charged with the violation, and such court is hereby 
vested with jurisdiction and it shall be its duty to settle matter for trial de novo upon 
ten days written notice to the department, and thereupon to take testimony and 
examine into the facts of the case and to determine whether the petitioner's license is 
subject to cancellation, suspension, or revocation under the provisions of section 
32.23-11. 

32-23-13. FAILURE TO INVOKE REFUSAL PROCEDURE AS PERMISSION TO 
MAKE CHEMICAL ANALYSIS - PERSON ADMINISTERING 
ANALYSIS - AGE OF OPERATOR - LIABILITY OF PERSON 
ADMINISTERING TEST. 

If any operator of a motor vehicle in this state who has been requested to 
submit to such chemical test fails to invoke the provision in section 32-23-11 which 
permits him to refuse to submit to such test; then the failure to invoke such provision 
permitting a refusal to submit to such test shall constitute consent and authority for 
any sothorized physician, laboratory technician, or medical technician or medical 
technologist, or registered nurse to administer such test not withstanding the age of 
the. operator of such motor vehicle. Said duly authorized physician, laboratory 
technician or medical technician or medical technologist or registered nurse, shall in no 
way be liable or held to pay damages to the party to whom such chemical test is 
administered, provided that such test is administered with usual and ordinary care, and 
provided that such test is administered at the request of a law enforcement officer. 

32-23-14. PERSONS AUTHORIZED TO WITHDRAW BLOOD FOR TEST 
OTHER BODY SUBSTANCES. 

Only a physician, laboratory technician, registered nurse, or medical technician to 
withdraw blood for the purpose of determining the alcoholic content therein. This 
limitation shall not apply to the taking of a urine, breath or other bodily substance 
specimen. 

32.23.15. RIGHT TO iIAVE TECHNICIAN OF OWN CIIOOSING PRESENT. 
The person tested pursuant to section 32.23•I3 and 32-23-14 shall be permitted to 

have a physician, laboratory technician, or medical technician or medical technologist 
of his own choosing administer the chemical analysis in addition to the one 
administered at the direction of the law enforcement officer. 
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32.2?16. RESULTS OF ANALYSIS AVAILABLE TO ACCUSED. 
U,on the request of the person who was tested pursuant to section 32-23-13 and 

32.23.14. the results of such analysis shall be made available to him. 

t 
APPENDIX C 

LAW ENFORCEMENT REPORT FORMS 

MOBAT'TEST PROGRAM" REPORT 

TAY report IS to be wbmltled to the District Office every limo a Mobs[ (Instant or Confirmatory) N used or at any tine a chemi(al 

kit Y administered to determine the degree of blwd-akuhol. In all instances where chemical tests f rnclodtny Motifs? are vied the 

INITIAL REPORT will be wbmnted as won as the laboratory reports ate returned to you. The DISPOSITION REPORI will be 

Msbmhled as anon as the car has been adjudicated. Special attention must be green to use the "Segal No." that has been assigned to 

N_^iN_ Laboratory Confirmatory simple (on both the INITIAL and DISPOSITION REPORT). If the diner refused the Mubst test. 

hreys REFUSED on the INITIAL REPORT and mad both reports to the Dtstnct Office. Reports will be collected in a Monthly file 

at the District Office. The Monthly file in which cub report will be deposited will be determined by the date of the OfrrAt*s signal 

Coated or attest. 

DLSP06IimCN RETORT 

"COAT 
Dtker'a Nape Snail Nor 

Data taf Arent .19_taatioe ercoud 

Cully of D.Wi. [] Cafe Monitored 13 

NotGeigedD.W.I. C] CkangeRedueedto 

otmeet Reperun 

MOBAT "TEST PROGRAM" REPORT 

04TIAL REPORT 
MOBAT 

ptitsrb Wore &rWNor 

Addres 

Otfcen Contact by: Obattgtloo 0 
Ylobtioa 0 REFUSED 0 

anrorcetuaes Aawant 0 
(FWl.lyy.Properry hams s ► 

TTtaa AppeAnded M. Highway U 
Where Administered: 

Tlrae Adwhtlarated M. Lab fOffaor Fadiq 0 

COLOR C_1 la color band green W-10% 
Cearkmatery CHANGE [j 2nd color band green.10.201 
LAY REPORT 13 )td colon band green .20.302: 

Othaeneadminiaured: Word 0 Breath [1 Urfne 0 

That adnktluered: M. Laboratory repot of other analyst 

Offacre reporting Nor 
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$OMI DAKOTA HIGHWAY PATROL 

IMECT: Spot check 

A tpot dwck wes Sew .$ 
tbn tr 

1 font Jt. to ^I, . low of hoax 
Wits) 

Appteutlwtry wMdn lid drken wit. dwcksd. 

A tail of WARNINGS wn mde. As fobowa: 

Opa.Ikne eloLtbom Ctsapen.tloe etotatbro 

IJorm plow T fauom Oasmt t.fd.tfoas 

cckcwe k%u Taa.kase aoxted 

DefeetNe ►nks Odes Fgatp. elolat oca 

VdecMematf4s Otsne 6tlosa' 

A totd of ARRESTS were mda. As farrows: 

Ds. Lkeeoe susp. or naked Cs atk. No U m 

lion. plats eia6tloa, omww* elolattom 

tgalp.nt etoI.ttoaa Ayr o0ur anew 

tartlctpatlq OmReen: 

Ot1n petthunt eetaarks 

OLMATING OFFICER) QatraI ONtflQ 
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REMARKS ............................... ...................,...,... ...........................

.......................................................................................................

....................................................................................................

......................................................................................................

.............:........,,................_.......................,......., .........................

......................................................................................................

WSTRUCTSONS FOR COORDINATION TESTS
00 aN awe euapxl peiton. am tea .ct.n .nk. M n.ding. wine
6.. Bade. xcard nw1t, and 'MA qu... on .this .ids. whet)
Sure an oat MAC. n..rd condnon ion reaaral ub,analws b.t do
sae error 14 poxes. A quar s n a be ah.clN e.y it less • wide.

L Pupas ofeyes-flesh a bright light in eyes of the Suspect and compare the reaction of his pupas skis the teactiat obtahted thee a
light IS Milled in the eyes of another Pelson. There should be the Same reaction.

Z. Valance-Stand erect with heels logelher. eyes closed. and head back, to obtaree balaau.

3. Walking and turning-Walk a straight line. toe of one foot against the heel of the either. then tun and walk back spins. Watch
etlow)y tot evidences of incoordination. especially when turning around.

4. Finger-to•Nose Test-Stand erect. eyes closed, extend arms horizontally to side, then, one ate at a little, South the tip of nsos
*4 h the tip of the index finger.

S. Coin Test-Pick tip coins from floor. (if desired have aspect plate coins on table said amnge In order, with largest sued coins
S nAght.Identify heads or tells.Oboene ability.)

4. Spetch-Repest the following test phrases: ELECTRICITY. METHODIST EPISCOPAL. AROUND THE RUGGED ROCK THE
RAGGED RASCAL RAN.

1. HandwrIting-Copy a sentence or several words (suck as the test phrases in No, 6 abc..), of sips omit, p that handwriting cam
be eotnpared. Space at lop of this sheet may be used for the purpose.

PNYSICIANY REPORT
A.H.

lntosbdtRphydctae, atty......... Piet. ..................... £Mat ,...........,.. ..PJd.
^1`. [an U& N

Mygiclansy Dlegroale ......................................................................................

............... ............................................... ....................... ...............

CHPU LL TESTS

NaterW Date and Taken In Samplesp"k Date and Perm t
Shea Collected . Pre et. of Sealed by Tine Aaalyaed Akobof

.. ......................................................................................................

Teas madsby .............................................. ................ .............

WNFWNU ............• ......................................•.........•.................................
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South Dakota Divlcion of Motor Patrol 

([Lest ICMr► ) 
QQ wr.er Amend 

ALCOHOLIC It1TLLTRCE Case No. ..................

Ire.vrkn Other d 
Tarrnl'rr Orhw	 Accident No ................


AM • REPORT FOR51 Arrest No ..................
Do. sod Ut., i «<ueot.5 V i.ae	

Nanu .............................................. Adder .............................................


AV .......So ............. Racd.................... ApptoR.Weight.................... Dr. Lit.NO..........


QUESTIONS: NOTE: Get witnesses to prove driving.


Were you operating this motor vehicle? .................... When wen you going?..................................


When did you start from? ..............................When did you km?................... Thou maw?........


Nta you been detnklog? .. What?........... ...........................Qusntltied.................

All. A.M. 

Cotttmenced........... P.M. Stopped ..... ......P.M. Where?......... ..................................... 

Age you Pt? ........... Nave you been to a doctor of dent W recently? .......... If en. when? ......................... 

Who? (name of doctor or dentist) .................................... Fog Nut?.......................... 
.Ai 

An you taking medicine? .......... If so. wilts? ........................... Lad dew ....................... P.M. 

Do you ►avt diabetes? .......... An you taking Insulin? ............ Nave you used a mouth with recently? ............. 

Are you hurt? ........................................Did you get it bump on the bead?......................... 

Now avoch deep did you have last night? ..............................ltow snuck today?.......................... 

Here you been drinking since the accident? ......... What? ............................Quantities? ................. 

EXA.WYATION:-(Draw circles around words describing observed conditlonlL Add other words of your own.) 

•REATH Oda or akohol.c Igoe. - Appartnrty none faint orodenu wrer.p


COLOR OF FACE Apparently -1.11 ri.,%,d Pk loth")


CEOFNES Orderly Merited Settled O.saerenerd Diwederly Irk.teWel


Polar. Erurrd Ildu.oe. T•LLU..r C.-G. Sleepy loth.)

ATSRUOE Cooperative Indd(rrenr Antalomur Corky Comb.- Inatmg


V%lSUAL ACTIONS Profantly NKroveh kihme Vom.trep Fyh.rp (Otha)


EYES App,-or nor mal •'arerp ak.oddrOI


= PUPILS Apparently nor mal Ddated C.-.red Pour rreeran.0 lirht


0 1 I BALANCE S.I. Frv Snas wobbkn SacrmR Knten Ialhnt ION<rl


^>'• WALK A Sun Far Snyrb.p S...,bka Slartvrrnp ILrlrry loth")


C Tl'RNINf'. Sere Fav S.arnt Unmur Suunme Fasting lOrhal

^< 
}a ^t ^ t_ t FINGI R TO NOSE TEST Runt-San U-0. Left-Says Uornuo (Other) 
y7 ! 

TICKING VP COINS San Slow Uoeo.ur Unable (Olsen 

Fad Slatted Slltrttoi Cnnh<N Incoheml (Otlw) SPEECH	
CTmee of nerds Claper W eoe,.crnew of enunr9tgs 

What first led oflicer to anpect alcoholic influence? ............................................................


Uwaualactions or statements ............................................................................... 
prate pm M.Or 1M) 

Sigd/ of Clneu *(injury .................................................................................... 

EFFECTS OF ALCOHOL-Appsrenlly non. Slight Obvious Extreme CONCLUSION 
ABILITY TO DRIVE-Apparently Cat Ability Impaired Greatly Impaired I 

A.M. 
£aantkaed b ..... ...... .T ................ ......p^.......... .... PJd. 

Yksf«atosarnNanw ...................................................................................


••: PM: USE0111ERtioE FOR It ELLARES.t.bag pbrield'surWlW Is aei OF pb Wets fee 
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Section 2 - Physical Coordination Testing 

Whether or not physical coordination tests are given by ASAP officers 

varies with participating law enforcement agencies. Additionally, where 

they are conducted differs from agency to agency. In general these tests 

are administered at the arrest scene by the majority of the officers - at 

their discretion - utilizing standard performance, i.e., finger-to-nose, 

extension of arms, heel-to-toe walk and turn. These are generally not 

witnessed, but results are recorded on the South Dakota Uniform Drinking-

Driver Investigator's Report (Fig.18-2). Training in the use of these 

tests is provided. (See Appendix A; Exhibit l8b.) 

Conclusions: The use of physical coordination tests to determine 

driver impairment are not part of the formal arrest and/or reporting 

procedures utilized by the law enforcement agencies participating in 

the South Dakota ASAP. The decision whether to use or not to use 

physical coordination testing is a decision which lies with the 

officer. The frequency with which they are given could not be 

documented during the course of this site visit. It should be noted, 

however, that training in the use of these tests is provided to 

law enforcement officers of the South Dakota ASAP. 

Recommendations: The physical coordination testing configuration 

utilized by the participating law enforcement agencies of the South 

Dakota ASAP appears to meet the needs of these agencies and it is 

therefore recommended that they be continued. The South Dakota ASAP 

should, however, encourage the participating law enforcement agencies 

to utilize physical coordination tests as a tool in determining 

prior alcohol impairment. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath test devices (PBT's) are utilized by some of the 

participating agencies. The Borg-Warner A.L.E.R.T. is the most prevalent 

device in use; there are 43 units issued to 15 local ASAP agencies and 

28 to the highway patrol, purchased for approximately $400. 
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Although no "statement of rights" is read to the suspect, the DWI offender 

has the option of refusing the statute-sanctioned screening test. If he takes 

the PBT test, it is administered by officers who have been trained in its 

use and the results are recorded on the Portable Breath Test (PBT) Report 

(Fig. 18-3). One particular jurisdiction calibrates results to aid in deter

mining whether or not to effect an arrest. (Overall, DWI arrests have been 

made in 30.7% of cases in which PBT tests have been obtained.) 

With the exception of one local law enforcement agency, PBT's have been 

used. Requests for them are increasing considerably. The Highway Patrol is 

especially enthusiastic. The prosecutors and courts also find PBT's valuable 

as the courts have taken judicial notice of PBT's in three separate circuit 

courts. Evaluation of the devices is continuing with the project. Thus far no 

significant problems have been encountered and plans are being made to expand 

the program. 

Conclusions: The degree with which the use of non-evidentiary pre-

arrest screening reflected the quality and quantity of DWI arrests 

could not be documented during the site visit. Although some agencies 

• participating in the South Dakota ASAP utilized pre-arrest screening 

devices this investigator suspects the devices are not efficiently 

and aggressively used by the participating agencies in the field. 

It is believed that as officers become familiar with the pre-arrest 

screening device requests for and use of the device will increase 

significantly. 

Recommendations: Evaluation of the use of pre-arrest screening de

vices by law enforcemetn agencies of the South Dakota ASAP should be 

ongoing and all significant problems encountered should be well docu

mented. The results of this evaluation should be made available to 

all participating law enforcement agencies as well as prosecutors and 

courts of the participating jurisdictional areas. 
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Section 4 - Evidentiary Testing 

After placing the DWI suspect under arrest, the officer advises him 

of the Implied Consent statute (except in municipalities which do not yet 

have one). This may be done at the arrest scene or in transport and is 

done before the Miranda warning. It is recommended that the statute be 

redd (Fig. 18-7) as the text clearly states the consequences of a refusal 

to submit to the evidentiary test (operator license revocation for one 

year after appearing before a hearing officer to determine whether it shall 

be revoked). The Commission of Motor Vehicles has the authority to revoke 

the license upon conclusion of the hearing; the offender has the right to 

appeal the decision to circuit court. In refusal cases, the arresting 

officer completes the Affidavit of Refusal to Submit to a Chemical Test for 

Alcohol (Fig. 18-4). 

By statute breath, blood, urine and other bodily substances can be 

submitted for analysis to determine blood-alcohol concentration (BAC). In 

actuality a breath sample is most usually submitted due to ease, time and 

availability of testing equipment; blood in cases of severe injury; and 

urine if involvement of drugs is suspected. The breath testing device 

most commonly used in t-e Breathalyzer 900 or 900A manufactured by Stephenson 

at approximately $700 per unit. Of the 23 purchased, 19 are available 

for field use about the state - usually at local police departments or 

sheriff's offices. The Gas Chromatograph Intoximeter has also been tried 

on an experimental basis, but was discontinued, in most cases, for practical 

reasons. 

Only those who have successfully completed Breathalyzer training, and have 

been issued a permit by the University of South Dakota, can administer the 

evidentiary tests. There are 162 certified breath testing specialists within 

the jurisdictional area of the ASAP and 25 are of the Highway Patrol. Many 

ASAP law enforcement team members are qualified and encouraged to conduct 

the tests whenever feasible. The arresting officer must witness the test. 

If a suspect's BAC reading is inordinately high or surprisingly low, 

he will be observed for 30 minutes and given a second test. The results 

of the breath test are recorded in the Breathalyzer Log (Fig. 18-5) and 

in the arresting officer's report. The suspect will receive a document 
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bearing his BAC reading only upon special request; some officers will 

voluntarily notify him. (The offender has the right to have an independent 

BAC analysis at his own expense.) 

There has been an increase in the number of evidentiary breath tests 

given, from 48% of DWI arrests in 1971 to 85% maintained during the project 

period (1972 - 1974); virtually all others were refusals. It is anticipated 

that there will be a further decline in refusals with the application of the 

new state law making DWI a state charge with its attendant Implied Consent 

provision. 

In cases where blood is used for chemical analysis, only physicians or 

medical technicians are authorized to withdraw the sample. This is ordinarily 

done in a hospital. The sample is sent to the State Laboratory in Vermillion 

(University of South Dakota) for analysis. State law provides for obtaining 

blood samples of persons fatally injured in a motor vehicle crash within 

four hours of death. Approximately 65% compliance has been reported. 

By statute, a DWI offender is presumed to be intoxicated if his BAC 

is .10% or higher. Levels of .05% to .099% preclude any presumption, but 

may nevertheless result in DWI conviction when entered into evidence 

along with other incriminating testimony and facts. 

Conclusions: As a result of the effort of the South Dakota ASAP it 

appears, to this investigator, that an adequate chemical testing pro

gram has been developed resulting in an improved conviction rate com

pared to that rate preceding the implementation of the ASAP. According 

to officials interviewed, in the course of this site visit, the support 

and liaison between the enforcement coordinator of the South Dakota 

ASAP in their law enforcement agency is excellent and they are con

fident and appreciative of the quality of technical and training 

support activities which they have received to date. 

Recommendations: The evidentiary testing configuration currently 

being used by the law enforcement agencies participating in the South 

Dakota ASAP Appears adequate to meet the needs of the participating 

agencies and should be therefore continued. 
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N° 2 2 1 5 SOUTH DAKOTA UNIFORM DRINKING-DRIVER INVESTIGATOR'S REPORT LE - 1.1 
3	

First Name Initial Last Name	 Date of Birth/Sex/Race 

DEFENDANT: 

Street City County State 

ADDRESS: 

Driver's License Number State Social Security Number Uniform Traffic Ticket No. 

Make of Vehicle Year Color Model License Number State 

Name of Owner of Vehicle	 Address of Owner of Vehicle 

1. Driving While Under the Influence 2. Second Degree Manslaughter 

ARRESTED FOR: 
3. Other (Specify) 

Location of Violation Street or Highway City County 

Date Day of Week Time ARRESTED BY	 Department 

ACCIDENT INVOLVED (circle or specify) 

1. None 2. Pedestrian 3. Fatal 4. Injury 5. One Vehicle 6. tieh icies 

EXAMINATION OF DRIVER (circle) 
I . Dr. Exam & Chem. Test 2. Dr. Exam NO Chem. Test 3. Blood Test 4. Urine S. Breathalyze 

6.	 Breath Test by SM - 7 7. Breath Test direct on Gas Chrom. 8. Chemical Test Refused 

;iEMICAL TEST TAKEN AS : 9. Search Incidental to Arrest 10. Voluntary 1 I. Implied Consent 

Specimen for. Chemical Test collected by: Chemical Test completed by: 

B.A.C.=_ 

"_c -RIBL WHAT HAPPENED BEFORE THE ACCIDENT OR STOPPING THIS VEHICLE: 

DESCRIBE HOW THE DRIVER BEHAVED AFTER THE ACCIDENT OR UPON BEING STOPPED: 

OBSERVATIONS OF THE DRIVER AT THE SCENE WERE: (Describe Briefly) 

DRIVER'S ABILITY TO WALK 

DRIVER'S ABILITY TO STAND 

DRIVER'S ABILITY TO SPEAK 

DRIVER'S DEMEANOR 

DRIVER'S ACTIONS 

DRIVER'S EYES 

DRIVER'S CLOTHING 

DRIVER'S FACE 
ODOR OF ALCOHOLIC BEVERAGE ON BREATH-- 436 

Figure 18-2 
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^ RINRll,U-1 \ 221-53 SOUTH DAKOTA UNII-OR?Y DRIVER INVESTIGATOR'S REPORT (con't) LE - 1.2 
_ _ ... . 

INTERVIEW OF THE DRIVER; 

Were you operating a vehicle? Where .ire you going?


\rhere did you start from?
 What tone did you start?


What rime is it ..ow?_ __
 Where are we now?


What is the :ate'
 What day or the week?


When d:d yo-„ !ast eat?
 What did you eat?


Have you been d: irking? _ What?
 Hnw much?


Time started?
 Time stopped? --_

What is your occupat;on? -When did you last work? 

Are you ilt'_ What is wrong?-_ 

Have you been truu,ed recently? When?-_-_ Where?


Were you in an acc dent today? Where?


"sere YOU stru_k on the head? When?
 -_ 

Have you seen a den<-ist recently? -Who?_
 When? 

Have you seen a dote- recently? Who? -.When? 

'.ghat fpr'____^_„ Are you taking any pills or drugs? - . 

Do you nave epilepsy?
 _ Do you have diabetes? 

Are you taking medicine of any kind?
 Do you take insulin? 

When did •:ou take your last dose?
 Do you wear false teeth? 

Y h ', did you las: sleep?
 How much sleep did you have? 

street (Fghwayl are we on? Direction you were going? 

Ha c 'Cuchac a dr;nk s,rce the accident? What? How much? _. _._. 

DRIVER'S RECORD OF PRIOR CONVICTIONS FOR TRAFFIC VIOLATIONS AND ACCIDENTS: 

NAMES AND ADDRESSES OF WITNESSES: NUMBER OF PASSENGERS 

Cate to Appear PLEA OF (circle) DISPOSITION (circle) 

I . Guilty 2. Not Guilty I . Guilty 2. Not Guilty 3. Ammended to Other 

GIVE BRIEF DESCRIPTION OF PROBATION TERMS; or REASON FOR AMMENDING CHARGE OR DISMISSAL OF CASE 

Data of D;s ics teen Court Before judge 

Amount of Fine Amount of Fine Suspended Sentenced to jail jail Sentence Suspender---1

) 

 

Figure 18-2 (cont'd.) 
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PORTABLE BREATH TEST (PBT) REPORT LE-6 

LEA DATE TIME 
REG PAT ROADBLOCK ASAP PAT ACCIDENT 
PBT: PM3- WARN _ FATC
ENFORCEMENT ACfi_N : 
RELEASED ,ARREST FOR 
LE-1 NO. BAC TI E TAKEN 
LOCATION DEVICE 
WEATHER TEMPERATURE 
PBT LOCATION: IN PATROL VEHICLE AT ROADSIDE 
COMMENTS: 

SIGNED 
BADGE NO. 

Finure 18-3 
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• 

Secretary of Public Safety 
Pierre, South Dakota 

Dear Sir: 

I wish to report that the follot-inq named person did refuse to submit to a 
Chemical Test for alcohol after being arrested for Oriving Under the Influence, 
a violation of SfCL 1DG7 Section 32-23-1 as amended. 

'IIAIIE 

Drivers License Number 
(State) 

Date of Birth 

Present 
Address 

(Street) City (State) 

Occupation 

Employed 3y 

Address 
(Street) (City) (State) 

An affidavit setting forth that I did lawfully arrest the above named person 
and did advise him as required by the statutes is attached. 

Name Of Officer 

Title of Officer 

Department 

• 

. 

Figure 18-4 
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COUNTY OF

)ss AFFIDAVIT OF REFUS' L Tn SURMIT 

STATE OF SOUTH DAKOTA ) 10 A C ► i£MICP.L TEST FOR ALCOHOL 

I0 __ depose and say that I am a Law 

Enforcement officer and that on the day of ,__ 19 I did 

arrest driving bihile Under the Influence of 
Alcoholic Beverages, a violation of SDCL 1967 Section 32-23-1 as amended. 

her 
I did request the above named person to submit to a Chemical Test of his 

blood, breath or urine to determine the amount of alcohol in his or her blood. 
Further, I did advise the above named person that: 

Ile 
She has the right to refuse to submit to such a Chemical Test and if such 
refusal to submit to the Chemical Test is declared, the test shall not be 
given, and 
lie 
She has the right to have a physician, laboratory technician, medical tech
nician, medical technologist or registered nurse of his or her own choosinn 
administer a chemical test in addition to the chemical test I have requested, 
such additional test to be administered at his or her ovin expense, and 

he, 
If she did refuse to submit to such Chemical Test, the Secretary of Public 
Safety shall revoke his or her license to drive and any non-resident chr'r
ating privileges he or she may have in his or her possession for a period of 
one year, and 

he 
If she did refuse to submit to such Chemical Test, he or she shall have an 
opportunity for a hearing before an Administrative Hearinci 'lfficer appointed 
by the Secretary of Public Safety pursuant to the Administrative Acts of 
this State if such hearing is requested, and 

If the license to drive or any non-resident oneratino privilege is cancelled, 
suspended or revoked by the Secretary of Public Safety under the provisions 
of SDCL 19F7 Section 32-23-11 as amended there is the riqht to petition the 
Circuit Court of this County for a review of such cancellation, suspension 
or revocation of the license to drive or any non-resident operatino orivile 

After being advised of the right to refuse to submit to the Chemical Test as 

stated above, the above named person,

did then and there refuse to submit to the Chemical Test I requested.


"lame of Officer)-- (Title) 

(Department) 

Subscribed and sworn to before no this day of 

(Title) 
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BREATHALYZER LOG

SERIAL NUMBER OF BREATHALYZER LOCATED AT


DATE ( TIME i TEST NO. D'WUI CASE NO. CYLINDER TEMP. % OF ALCOHOL BREATHALYZER OPERATOR I WITNESSED BY 



IMPLIED CONSENT WARNING 
1. I have arrested you for DWI, a violation of 32-23-1. 
2. 1 request that you submit to a chemical test of your 

to determine your blood alcohol concentration. 
3. You have the right to refuse to submit to such test and 

If you do refuse. no test will be given.. 
4. You have the right to a chemical test by a person of your 

own choosing at your own expense in addition to the test 
I have requested. 

5. You have the right to know the result of any chemical 
test. 

6. If you refuse the test I have requested, your driver's 
license will be revoked for one year after an opportunity 
to appear before a Mearing Officer to determine if your 
license shall be revoked. 

7. If your driver's license is revoked by the Hearing Officer, 
you have the right to appeal to Circuit Court. 

8. Do you understand what I have told you? 
9. Do you wish to submit to the chemical test I have re

quested? 

MIRANDA WARNING 
1. You have the continuing right to remain silent; . 
2. Anything you say can be used as evidence against you; 
3. You have the right to consult with and have the presence 

of an attorney; and 
4. It you cannot afford an attorney, an attorney will be ap

pointed for you. 
5.. Do you understand these rights? 
6. Do you wish to waive these rights and talk to us at this 

time? 

If the subject indicates in any manner, at any time prior to 
or during questioning that he wishes to remain silent, or that 
he wishes an attorney; the interrogation must cease until 
permission to continue is given by his attorney. 

Figure 18-7 
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TEXAS (SAN ANTONIO)
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Section 1 - Legislative Provisions 

V.C.S. 6701k-5. Driving while intoxicated-chemical 
tests-consent.-Section 1. Any person who operates a motor 
vehicle upon the public highways of this state shall be deemed to 
have given consent, subject to the provisions of this Act, to a 
chemical test, or tests, of his breath for the purpose of determining 
the alcoholic content of his blood if arrested for any offense arising 
out of acts alleged to have been committed while a person was 
driving or in actual physical control of a motor vehicle while under 
the influence of intoxicating liquor. Any person so arrested may 
consent to the taking of any other type of chemical test, or tests, to 
determine the alcoholic content of his blood, but he shall not be 
deemed, solely on the basis of his operation of a motor vehicle upon 
the public highways of this state, to have given consent to any type 
of chemical test other than a chemical test, or tests, of his breath. 
The test, or tests, shall be administered at the direction of a law 
enforcement officer having reasonable grounds to believe the person 
to have been driving or in actual physical control of a motor vehicle 
upon the public highways of this state while under the influence of 
intoxicating liquor. 

Sec. 2. If a person under arrest refuses, upon the request of a law 
enforcement officer, to submit to a chemical breath test designated 
by the law enforcement officer as provided in Section 1, none shall 
be given, but the Texas Department of Public Safety, upon the 
receipt of a sworn report of the law enforcement officer that he had 
reasonable grounds to believe the arrested person had been driving 
or was in actual physical control of a motor vehicle upon the public 
highways of this State while under the influence of intoxicating 
liquor and that the person had refused to submit to the breath test 
upon the request of the law enforcement officer, shall set the matter 
for a hearing as provided in Section 22(a). Chapter 173, Acts of the 

47th Legislature, Regular Session, 1941, as amended (Article 6687b, 
Vernon's Texas Civil Statutes), if, upon such hearing the court finds 
(1) that probable cause existed that such person was driving or in 
actual physical control of a motor vehicle on the highway while 
under the influence of intoxicating liquor at the time of the arrest by 
the officer, (2) that the person was placed under arrest by the officer 
at such time and before offering the person an opportunity to be 
tested under the provisions of this Act„ and (3) that such person 
refused to submit to the test upon request of the officer, the Director 
of the Texas Department of Public Safety shall suspend the person's 
license or permit to drive, or any nonresident operating privilege for 
the period ordered by the court, but not to exceed one (1) year. If 
the person is a resident without a license or permit to operate a 
motor vehicle in this State, the Texas Department of Public Safety 
shall deny to the person the issuance of a license or permit for a 
period ordered by the court, but not to exceed one (1) year. 
Provided, however, that should such person be found 'not guilty' of 
the offense of driving while under the influence of intoxicating liquor 
or if said cause be dismissed, then the Director of the Texas 
Department of Public Safety shall in no case suspend such person's 
driver's license; or, in the event that proceedings had been instituted 
resulting in the suspension of such person's driver's license, then 
the Director of the Texas Department of Public Safety shall 
immediately reinstate such license upon notification of such 
acquittal or dismissal by the county clerk of the county in which the 
case was pending. Notification to the Director of the Texas 
Department of Public Safety shall be made by certified mail. 

Sec. 3. (a) Upon the trial of any criminal action or proceeding 
arising out of acts alleged to have been committed by any person 
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while driving or in actual physical control of a motor vehicle and 
while under the influence of intoxicating liquor, evidence of the 
amount of alcohol in the person's blood at the time of the act alleged 
as shown by chemical analysis of his blood, breath, urine, or any 
other bodily substance, shall be admissible and if there was at that 
time 0.10 percent or more by weight of alcohol in the person's blood, 
it shall be presumed that the person was under the influence of 
intoxicating liquor. 

(b) Chemical analysis of the person's breath, to be considered 
valid under the provisions of this section, must be performed 
according to methods approved by the Texas Department of Public 
Safety and by an individual possessing a valid certificate issued by 
the Texas Department of Public Safety for this purpose. The Texas 
Department of Public Safety is authorized to approve satisfactory 
techniques or methods, to ascertain the qualifications and 
competence of individuals to conduct such analysis, and to issue 
certificates certifying such fact. These certificates shall be subject to 
termination or revocation, for cause, at the discretion of.the Texas 
Department of Public Safely. 

(c) When a person shall submit to a blood test at the request of a 
law enforcement officer under the provisions of this Act, only a 
physician, qualified technician, chemist, registered professional 
nurse, or licensed vocational nurse under the supervision or 
direction of a licensed physician may withdraw blood for the 
purpose of determining the alcoholic content therein. The sample 
must be taken by a physician or in a physician's office or hospital 
licensed by the Texas Department of Health. This limitation shall 
not apply to the taking of breath specimens. The person drawing 
blood at the request of a law enforcement officer under the 
provisions of this Act, or hospital where that person is taken for the 
purpose of securing the specimen, shall not he held liable for 
damages arising from the request of the law enforcement officer 
to take the specimen as provided herein, provided the blood was 
withdrawn according to recognized medical procedures, and 
provided further that the foregoing shall not relieve any such person 
from liability for negligence in the withdrawing of any blood sample. 
Breath specimens must be taken and analysis made under such 
conditions as may be prescribed by the Texas Department of 
Public Safety, and by such persons as the Texas Department of 
Public Safety has certified to be qualified. 

(d) The person tested may, upon request and within a reasonable 
time not to exceed two hours after the arrest, have a physician, 
qualified technician, chemist, or registered professional nurse of his 
own choosing administer a chemical test, or tests, in addition to any 
administered at the direction of a law enforcement officer. The 
failure or inability to obtain an additional test by a person shall not 
preclude the admission of evidence relating to the test, or tests, 
taken at the direction of the law enforcement officer. 

(e) Upon the request of a person who has submitted to a chemical 
test, or tests, at the request of a law enforcement officer, full 
information concerning the test, or tests, shall be made available to 
him or his attorney. 

(f) If for any reason the person's request to have a chemical test 
for intoxication is refused by the officer or any other person acting 
for or on behalf of the state, such fact may be introduced into 
evidence on the trial of such person. 

Sec. 4. Appeals from all actions of the Department under this Act 
in suspending, denying or refusing to issue a license shall be 
governed by Chapter 173, Acts of the 47th Legislature, Regular 
Session, 1941, as' amended (Article 6687b, Vernon's Texas Civil 
Statutes). 
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Sec. 5. If any provision of this Act or the application thereof to 
any person or circumstance is held invalid, such invalidity shall not 
affect other provisions or applications of the Act which can be given 
effect without the, invalid provision or application, and to this end 
the provisions of this Act are declared to be severable. 

F.C. Sec. 19.05. Involuntary Manslaughter 
(a) A person commits an offense if he: 
(1) recklessly causes the death of an individual; or 
(2) by accident or mistake when operating a motor vehicle while 

intoxicated and, by reason of such intoxication, causes the death of 
an individual. 

(b) For purposes of this section, "intoxication" means that the 
actor does not have the normal use of his mental or physical 
faculties by reason of the voluntary introduction of any substance 
into his body. 

(c) An offense under this section is a felony of the third degree. 

Y.C.S. 6701d-21. Speed of vehicles on beaches; driving while 
intoxicated.--Section 1. It shall be unlawful for any person to drive 
or operate any motor vehicle or other vehicle upon any beach in the 
State of Texas at a rate of speed in excess of twenty-five (25) miles 
per hour during the daytime and in excess of twenty (20) miles per 
hour during the nighttime, or to operate same at any time while the 
operator of such vehicle is intoxicated or under the influence of 
intoxicating liquor. The term "beach" as used in this Act means 
that portion of the shore adjacent to the Gulf of Mexico, or any of its 
inlets, bays, lagoons, sounds, channels or canals, between the high 
and low water marks, over which the tides ebb and flow, where 
persons congregate at any time, which is not a public road or public 
highway within the meaning of Article 802 of the Penal Code of 
Texas 1925*, as amended by Chapter 507, Acts of the Regular 
Session of the Forty-seventh Legislature (47th), 1941; the term. 
"daytime" as used in this Act shall mean the period of time 
beginning thirty (30) minutes before sunrise and ending thirty (30) 
minutes after sunset. 

Sec. 2. Any peace officer is authorized to arrest without warrant 
any person found violating any provisions of this Act. 

Sec. 3. Any person convicted of violating any provision of this 
Act shall be deemed guilty of a misdemeanor, and upon conviction, 
shall be punished by a fine in any sum not to exceed Two Hundred 
Dollars ($200), or by confinement in the county jail for any period of 
time not more than thirty (30) days, or by both such fine and 
imprisonment. 

Sec. 3a. The drivers license of any person shall be automatically 
suspended upon final conviction of the offense of driving or 
operating a motor or other vehicle while intoxicated, under this Act, 
as follows: Upon first conviction, for a period of six.(6) months from 
and after the date of conviction; and upon any subsequent 
conviction for a period of twelve (12) months from and after the date 
of such conviction. Whenever any person is convicted of any 
offense for which this Act makes automatic the suspension of the 
drivers license, the suspension thereof shall be accomplished in the 
manner provided in Article IV, of Chapter 173, of the Acts of the 
Forty-seventh Legislature (47th), 1941. By the term "drivers 
license" as used herein is meant all "operators'," "commercial 
operators'," and "chauffeurs' " licenses provided for in Chapter 173 
of the Acts of the Forty-seventh Legislature (47th), 1941. 
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Sec. 4. The provisions of this Act shall not apply to those portions 
of beaches which are public roads or public highways, and nothing 
herein shall in any manner affect or alter existing laws governing the. 
operation of motor vehicles upon public roads and public highways 
of this State. 

Sec. 34. Driving while license suspended or revoked.-Any person 
whose operator's, commercial operator's, or chauffeur's license or 
driving privilege as a nonresident has been cancelled, suspended, or 
revoked as provided in this Act, and who drives any motor vehicle 
upon the highways of this State while such vehicle or privilege is 
cancelled, suspended, or revoked is guilty of a misdemeanor and 
upon conviction shall be punished by a fine of not less than 
Twenty-five Dollars ($25), nor more than Five Hundred Dollars 
($500), and, in addition, there shall be imposed a sentence of 
imprisonment of not less than seventy-two (72) hours nor more than 
six (6) months. 

Sec. 24. Automatic suspension of license.-(a) The license of any 
person shall be automatically suspended upon final conviction of 
any of the following offenses: 

1. Negligent homicide resulting from the operation of a motor 
vehicle; 

2. Driving a motor vehicle while under the influence of 
intoxicating liquor or narcotic drugs; 

3. Any offense punishable as a felony under the motor vehicle 
laws of this State; 

4. A conviction of a driver of a motor vehicle involved in an 
accident or collision, upon a charge of failure to stop, render aid, 
and disclose his identity at the scene of said accident or collision; 

5. A conviction upon a charge of aggravated assault upon the 
person by means of a motor vehicle, as provided by law. 

(b) The suspension above provided shall in the first instance be for 
a period of twelve (12) months. In event any license shall be 
suspended under the provision of this Section for a subsequent time, 
said subsequent suspension shall be for a period of eighteen (18) 
months. 

(c) The suspension of any license shall be automatically extended 
upon licensee being convicted of operating a motor vehicle while the 
license of such person is suspended; such extended period of 
suspension to be for a like period as the original suspension, and is in 
addition to any other penalty assessed, as provided in this Act. 

Sec. 24A. Rehabilitation schools. (a) The Department shall 
establish and develop a program of motor vehicle driver education 
and training for drivers whose licenses have been suspended or 
revoked or are subject to suspension or revocation. 

(b) The Department shall instruct, educate, and inform all persons 
attending the driver training program in the proper, lawful, and safe 
operation of a motor vehicle. The Department shall include in the 
program study of and training in the rules of the road, and the 
limitations of persons, vehicles, roads, streets, and highways under 
varying conditions and situations. , 

(c) The Department may require a person to attend the education 
and training program as a condition to the reinstatement of a 
suspended license or the issuance of a new license to a person whose 
prior license has been revoked. 

(d) In the interest of promoting safe driving, the Department may 
seek the advice and cooperation of the schools, courts, and other 
interested persons. 
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See. 50. Persons under (lie Influence of Drugs. (a) It is unlawful 
and punishable as provided in Subsection (b) of this section for any 
person who is an habitual user of or under the influence of any 
narcotic drug or who is under the influence of any other drug to a 
degree which renders him incapable of safely driving a vehicle to 
drive a vehicle within this State. The fact that any person charged 
with a violation of this section is or has been entitled to use such 
drug under the laws of this State shall not constitute a defense 
against any charge of violating this section. 

(b) Every person who is convicted of a violation of Subsection (a) 
of this section shall be punished by imprisonment for not less than 
ten (10) days nor more than two (2) years, or by fine of not less than 
One Hundred Dollars ($100) nor more than One Thousand Dollars 
($1,000), or by both such fine and imprisonment. On a second or 
subsequent conviction under this section he shall be punished by 
imprisonment for not less than ninety (90) days nor more than two 
(2) years, and, in the discretion of the court, a fine of not more than 
One Thousand Dollars ($1,000). 

Sec. 50A. Homicide by Vehicle. (a) Whoever shall unlawfully and 
unintentionally (with a conscious disregard for the rights of others) 
cause the death of another person while engaged in the violation of 
any State law or municipal ordinance applying to the operation or 
use of a vehicle or streetcar or to the regulation of traffic shall be 
guilty of homicide-when such violation is the proximate cause of said 
death. 

(b) Any person convicted of homicide by vehicle shall be fined not 
less than Five Hundred Dollars ($500) nor more than Two 
Thousand Dollars ($2,000), or shall be imprisoned in the county jail 
not less than three (3) months nor more than one (1) year, or may be 
so fined and so imprisoned; provided, however, that such person 
may be tried only upon indictment by a grand jury and may be tried 
only in the county where the violation occurred. 

V.C.S. 67011-1. Driving while drunk; penalty-first offense.-Any 
person who drives or operates an automobile or any other motor 
vehicle upon any public road or highway in this State, or upon any 
street or alley within the limits of an incorporated city, town or 
village, while such person is intoxicated or under the influence of 
intoxicating liquor, shall be guilty of a misdemeanor and upon 
conviction shall be punished by confinement in the county jail for 
not less than three (3) days nor more than two (2) years, and by a 
fine of not less than Fifty ($50.00) Dollars nor more than Five 
Hundred ($500.00) Dollars. Provided, however, that the presiding 
judge in such cases at his discretion may commute said jail sentence 
to a probation period of not less than six (6) months. 

V.C.S. 67018.4. Minors-Driving while intoxicated-Traffic 
Violations.-Section 1. Any male minor who has passed his 14th 
birthday but has not reached his 17th birthday, and any female 
minor who has passed her 14th birthday but has not reached her 18th 
birthday, and who drives or operates an automobile or any other 
motor vehicle on any public road or highway in this state or upon 
any street or alley within the limits of any city, town or village, or 
upon any beach as defined in Chapter 430, Acts of the 51st 
Legislature, 1949, while under the influence of intoxicating liquor, 
or who drives or operates an automobile or any other motor vehicle 
in such way as to violate any traffic law of this state, shall he guilty 
of a misdemeanor and shall be punished by a fine of not more than 
One Hundred Dollars ($100.00). As used in this section, the term 
"any traffic law of this state" shall include the following statutes, as 
heretofore or hereafter amended: 
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Chapter 42, Acts of the 41st Legislature, Second Called Session, 
1929 (Article 827a, Vernon's Texas Penal Code*), except Section 9a 
thereof; Chapter 421. Acts of the 50th Legislature, Regular Session, 
1947 (Article (701d, Vernon's Texas Civil Statutes); Chapter 430, 
Acts of the 52st Legislature, Regular Session, 1949, (Article 827f, 
Vernon's Texas Penal Code*). 

(a) No such minor may plead guilty to any offense described in 
Section 1 of this Act except in open court before the judge. No such 
minor shall be convicted of such an offense or fined as provided in 
this Act except in the presence of one or both parents or guardians 
having legal custody of the minor. The court shall cause one or both 
parents or guardians to be summoned to appear in court and shall 
require one or both of them to be present during all proceedings in 
the case. However, the court may waive the requirement of the 
presence of parents or guardians in any case in which, after diligent 
effort, the court is unable to locate them or to compel their presence. 

Sec. 2. No such minor, after conviction or plea of guilty and 
imposition of fine, shall be committed to any jail in default of 
payment of the fine imposed, but the court imposing such fine shall 
have power to suspend and take possession of such minor's driving 
license and retain the same until such fine has been paid. 

Sec. 3. If any such minor shall drive any motor vehicle upon any 
public road or highway in this state or upon any street or alley within 
the limits of any corporate city, town or village, or upon any beach 
as defined in Chapter 430, Acts of the 51st Legislature, 1949, 
without having a valid driver's license authorizing such driving, 
such minor shall be guilty of a misdemeanor and shall be fined as set 
out in Section 1 hereof. 

Sec. 4. The offenses created tinder this Act shall be under the 
jurisdiction of the courts regularly empowered to try misdemeanors 
carrying the penalty herein affixed, and shall not be under the 
jurisdiction of the Juvenile Courts; but nothing contained in this Act 
shall be construed to otherwise repeal or affect the statutes 
regulating the powers and duties of Juvenile Courts. The provisions 
of this Act shall be cumulative of all other laws on this subject. 

Sec. 5 Chapter 436, Acts of the 52nd Legislature, Regular 
Session, 1951, is hereby repealed, but the repeal thereof shall not 
exempt from punishment any person who may have previously 
violated such repealed law, and persons convicted of a violation 
thereof shall be punished as therein provided. 

Sec. 6. If any provision of this Act or the' application thereof to 
any person or circumstances is held invalid, such invalidity shall not 
affect other provisions of applications of the Act which can be given 
effect without the invalid provision or application, and to this end 
the provisions of this Act are declared to be severable* 

*From Texas Motor Vehicle Laws. 
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Section 2 - Physical Coordination Tests 

Physical coordination tests are not administered to suspected DWI 

offenders by officers of the San Antonio Police Department. 

Conclusions: At the scene of a traffic stop, the arresting officer 

determines the operator's state of sobriety by observing the suspect's 

appearance, behavior, speech, and by noting any detectable odor of an 

intoxicating beverage. 

Prior to being placed under arrest, the suspected offender is 

verbally advised of his Constitutional (Miranda) rights. Having been 

advised of his Constitutional rights, the suspect generally refuses to 

submit to any physical coordination test for the purpose of determining 

his sobriety. As a rule, officers no longer offer physical coordination 

tests to suspected offenders based upon the historical number of 

refusals to submit to these tests. 

The San Antonio Police Department DWI/DUID Traffic Case Report 

(Fig. 19-2) is a two-page report which is completed by the arresting 

officer. On the first page is space for observations about the clothes, 

breath, speech, etc. of the offender and information about the chemical 

test. The second page is devoted to interview items. Those items such 

as balance, walking and turning are based upon officer observations 

only and not the result of a formal physical coordination test employed 

to determine these capabilities. 

Recommendations: The San Antonio Police Department should solicit an 

opinion from the State Attorney General to determine if the Miranda 

warning applies to the administering of physical coordination tests to 

determine driver impairment. 

Section 3: Pre-arrest Breath Screening 

Pre-arrest breath screening is neither conducted by the San Antonio 

Police Department nor sanctioned by state statute within the state of 

Texas. 

Conclusions: Officers of the San Antonio Police Department stated that 

they had knowledge of other police departments throughout the country 
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who engaged in the use of pre-arrest breath screening; however, due 

to the San Antonio Police Department's relationships with the judicial 

countermeasure, no pre-arrest breath screening could be implemented 

(even on an experimental basis) until the program is sanctioned by 

state statute. 

Recommendations: The Alcohol Safety Action Project of the City of 

San Antonio should review, in detail, the successes of pre-arrest 

breath screening programs in effect at other ASAP sites. The legisl.a

tive countermeasure of the San Antonio ASAP should be an instrumental 

catalyst in the development of a pre-arrest breath screening program 

within the state of Texas. 

Section 4 - Evidentiary Sobriety Testing 

Texas Motor Vehicle Law V.C.S. 67011-5 states that any person who 

operates a motor vehicle upon public highways of the state of Texas shall 

be deemed to have given his consent to a chemical test of his breath for 

the purpose of determining the alcoholic content of his blood, if arrested 

for any offense committed while driving or in actual physical control of 

a motor vehicle under the influence of intoxicating liquor. 

The evidentiary breath testing device utilized by the San Antonio Police 

Department is the Breathalyzer Model 900 and the Simulator Model 600. 

(See Appendix A; Exhibit 19a.) 

The San Antonio Police Department has available for field use seven 

Breathalyzers: two located at police headquarters, one at the Department 

of Public Safety, one in Lion Valley, one in Curvey, one at district head

quarters, and one mounted in the mobile breath testing van. 

There are currently 60 certified breath examiner specialists within 

the San Antonio Police Department. 

Any officer holding the rank of Detective Investigator may volunt ; 

for assignment as a breath examiner specialist. The number of volunteers 

selected to receive training will vary according to departmental needs. 

The final selection of who is to receive training rests with Sergeant 

Taft of the Traffic Division. 
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The San Antonio Police Department Scientific Lab Director issues all 

licenses for certified breath examiner specialists, upon conclusion of 

breath examiner training. Training is conducted at the San Antonio Police 

.Department headquarters. The program is administered by the Department 

of Public Safety, which approves the techniques and methods used as well 

as the qualifications and competence of individuals who are conducting 

evidentiary breath testing analysis. 

At the scene of the traffic stop, the arresting officer determines 

the operator's state of sobriety by observing his speech, behavior, and 

appearance, and checks for a detectable odor of an intoxicating beverage. 

to 

to 

According to officers interviewed, the suspect is placed under arrest 

"immediately upon conclusion of the [above] observations (which may be 

instantaneous)." Miranda warnings are read to the suspect and he is trans

ported by the arresting officer to the evidentiary breath testing station 

located at police headquarters. Upon arrival at headquarters, the sus

pected offender is advised of the Implied Consent provisions immediately 

prior to being offered the evidentiary breath test. 

The Breathalyzer operator completes the Breathalyzer Operational Check 

List (Fig. 19-4) during the evidentiary breath testing process. The sus

pected offender must be observed for a minimum of 15 minutes prior to 

testing. This 15-minute period begins when the subject is first observed by 

the Breathalyzer operator. Should the suspected offender refuse evidentiary 

breath testing, the arresting officer completes, signs and notarizes the 

Refusal Form (Fig. 19-5). 

Both willfull assertion of non-compliance and obvious and disguised 

attempts to undermine the sample taking process constitutes refusal under 

the Implied Consent statute. The penalty prescribed for refusal to submit 

to evidentiary testing is loss of license for one year. Refusal under the 

Implied Consent provisions is treated as an administrative matter under the 

perview of the state of Texas Department of Public Safety. 

Upon conclusion of the evidentiary breath test, the Breathalyzer 

operator completes the City of San Antonio Breathalyzer Log (Fig. 19-7), 

listing subject's name, BAC result, and the date and time of test. 
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The arresting officer then completes the San Antonio Police Department 

DWI/DUID Traffic Case Report (Fig. 19-2), indicating the BAC test result 

and the name of the Breathalyzer operator administering the test. Page 

two of the DWI/DUID Traffic Case Report (Fig. 19-2) contains interview 

questions which the arresting officer asks the suspect upon conclusion of 

the evidentiary breath test. 

Texas Motor Vehicle Law V.C.S. 67011-5 Section 3(d) states, "The person 

tested may, upon request and within a reasonable time not to exceed two 

hours after the arrest, have a physician, qualified technician, chemist, 

or registered professional nurse of his own choosing administer a chemical 

test, or tests, in addition to any administered at the direction of the 

law enforcement officer. The failure or inability to obtain an additional 

test by a person shall not preclude the admission of evidence relating to 

the test, or tests, taken at the direction of the law enforcement officer." 

The defendant is presumed to be intoxicated at the BAC level of .10% 

or higher. No one is charged with the offense of DWI who has a BAC level 

below .09%. 

All evidentiary breath testing devices utilized by the San Antonio 

Police Department are inspected and calibrated, on a weekly basis, under 

the supervision of the San Antonio Police Department Technical Supervisor, 

Captain Fiske. 

Under no circumstances is an arresting officer permitted to administer 

the evidentiary breath test, even though he may be a certified breath 

examiner. 

Conclusions: According to law enforcement officers interviewed, 

cooperation is "good" between all legal personnel and the San Antonio 

Police Department. These law enforcement officers also stated that 

the courts have not taken judicial notice of the evidentiary testing 

device and techniques as "judges claim that the human element 

in breath testing leaves too great a margin for error." DWI convictions 

are generally difficult to obtain when the BAC level is .13% or lower 

due to the plus or minus .01% accuracy of the evidentiary testing 

equipment. In general, the law enforcement personnel interviewed 

expressed resignation to the system under which they operate. It 
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should be noted that during calendar year 1973, 66% of the 3804 subjects 

arrested for DWI had SAC levels in the .15-.24% BAC range. 

As stated, the penalty prescribed for refusal to submit to evidentiary 

testing is described by statutes as loss of license for one year. Officers 

advised that this is seldom the case. Plea bargaining is a routine pro

cedure - the DWI charge is reduced to Public Intoxication and the subject 

is fined $75 to $125 plus court costs. 

Three video tape recording systems are purchased by the San Antonio 

ASAP in October 1971 with the intent of recording drinking driver behavior 

for use in DWI prosecutions (See Appendix A; Exhibit 19b). According to 

Sergeant Taft of the ASAP unit, videotaping was never used in ASAP enforce

ment. The equipment was considered a "toy" and was not used due to a 

lack of facilities, inability to catalogue tapes, and lack of manpower 

resources to operate the equipment. Also cited was the requirement by 

the local prosecutors stating that no more than one suspect should be 

recorded on any one tape. The total cost of the video taping systems 

(consisting of two portable units, one stationary unit, and 400 half-

inch reel tapes) was $10,424.87. 

The San Antonio ASAP purchased a mobile van equipped to perform 

field evidentiary testing. This van is not used for evidentiary 

breath analysis, but rather for public information and education. When 

utilized, this van is staffed by a sworn police officer who is paid 

on an overtime basis for the purpose of conducting public relations. 

The van is equipped with a Breathalyzer, Simulator, police radio, and 

public information and education handout materials. 

Recommendations: The City of San Antonio Alcohol Safety Action Project, 

in conjunction with the City of San Antonio Police Department and the 

Superintendent of Misdemeanor District Attorney's Office, should conduct 

judicial seminars for the specific purpose of demonstrating to local 

judges the validity of alcohol breath analysis results when performed 

on the Breathalyzer. If necessary, assistance should be sought at the 

regional or national level from U.S. Department of Transportation 

National Highway Traffic Safety Administration in accomplishing this 

objective. 
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SAN ANTONIO POLICE DEPARTMENT A-No. rl't 

DWI/DUIQ TRAFFIC CASE REPORT 0 myn 
VIOLATOR OR SUSPECT 

i NAME Address 
w Lest First Kidd[* 
N 

r Height Weight Occupation Birth Dow So n Race 

ZJ 
Date 19 

Day of
Week Now DL No. 

VEHICLE: Color Model Mess Style State 
CL 
cc 
0 Registered 
w 
a 
H 

Teen 

Fatal 

Nwke, 

Non-rotor no 

Elements of this case 
wiwess can testify to 

OFFENSE q Accident Accident Accident 

LOCATION 
OFFENSE OCCURRED 

County BEXAR City AN ANTON 

District of 
Otccurrertce 

° & 
= 
owc 
eA 

1.= 
o; o

I
O t e
M 1 d 

:3 
° 4 

x 
n 

W, 

-
° Q 
Ma e 
C 

WITNESSES / COMPLAINANTS n e i e 

Nana Address 

Nan. Address 

ARRESTING 
Nome Address 

OFFICER Idem No. Activity 
ARRESTING 
OFFICER Idem No. Activity 

OBSERVATIONS 
Hot or Cap Shirt or Dress


CLOTHES - Describe type and color Jacket on Cow Pants or Skirt


Condition q Disorderly q Disarranged q Soiled q Mussed q Orderly Describe


BREATH q Strong lcoholic Beverage q Moderate q Faint q None Odor of A

q Excited q Hilarious q Talkative q Carefree q Sleepy q Profanity 
ATTITUDE 

q Ce hori.. q indiH.n.nt q 1...ltin9 q Cocky E] Cooeerorf.. Potirr 

UNUSUAL ACTIONS q Hiccoughing q Belching q Vomiting q Fighting q Crying q Laughing 

q Not Understandable q Mumbled q Slurred q Mush Mouthed q Confused 
SPEECH 

q Thick Tongued q Stuttered q Accent q Fair q Good 

BALANCE Fallingq q q Needed Support Wobbling Swaying q Unsure q q Sure 

WALKING q Falling q Staggering q Stumbling q Swaying q Unsure q Sure 

TURNING q Falling Staggering Hesitant Saying q q q q Unsure q Sure 

7> CHEMICAL TEST E] Breath q Urine q Breath q Urine Test Result__________ Refusal form Y. q Yea Nc q Test Offered Submitted 
E] Blood q 1alcoholl Hone Blood q Refused (alcohol) q 

q Other, specify qOther, specify 

Urine and/or Blood
 Is report q Yes

q Submitted for Drugs
 complete? q Na Ott.c../be.nr« Id.nritic.uw P"





Disposition C1 Released Outright

1-1 booked forof Suspect 

0 Other, specify

q Ticketed for 

S,gneture o) j ! t --.' Dote of

Dibroi Mok.ng R.porr____
 (dent. :^' .. Report _.- 


c...^....y ou.a. ..«... .-s ...e ....►e. 454 e►O town No 24 - IA ( Rev. I - 1 - 77 1 
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NTERVIEW [Before Questioning 'RIGHTS WARNING' Required for Adelseibiilty-INTERVIEW Should Be Attempted In Any Evert] 
(Yet Direction of travel?

Rights Warning" Given: or No) Were you operating a vehicle? 

What street or highway were you on? When were you going?


Where did you start from? What time did you start? What time is It now?


What city are you In new? What day of the week is It? What Is the dote?


NTERVIEWER TO FILL IN ACTUAL em/pm __ 
T Imo Day Dals I Merv ewers ome, i , H)

What were you doing the lost three hours? 

When did you lost eat? What did you eat? Hove.you been drinking? 

hat? How much? When? 

torted? am/pm Stopped? om/pm Are you under the influence of on alcoholic beverage now? 

hat is your occupation? When did you lost works Do you have any physical defects?_ 

 so, shot? Are you ill? If so, what's wrong? Do you limp? 

ave you been injured (oteiy? If to, what's wrong?_ Did you get a bump on the head? 

Were you involved in an accident today? Have you had any alcoholic beverage since the accident? 

 so, what? Where? How much? When? 

ave you seen a doctor or dentist lately? If to, who? When? 

hat for ? Are you taking tranquilizers, pills or medicinos of any kind? If so, 

(11 DUID 
hat kind? rucpettad Gat Sample) Last dose? am/pm Do you have epilepsy? Diabetes? 

o you take insulin? If no, last dose? am/pm have you had any injections of any ethct drugs recently? 

 so, what for? -What kind of drug? Lost dose? am/pm 

hen did you lost sleep? How much sloop did you have? Are you wearing false tooth? 

o you have a glass eye? Other Information 

UMMARY (Desc ,be .hat wee d,d Cd .hat rou found. shout ,.touat,on such a by too stead case, --swore of durmr, ---ca.ddwn of oh-U, cod doI,.dml; --000,0190, a1 so.n6c 
con t^cense, by n-be'; --ptrtueni ,oaks N defendsnl, .tons... doctors, --rhtsitat tond^twr of road. trifle, .nlher, --dnpoot-o of eh.clt Ind deftndsM I 

(Rev. I . 1 - 72) SAPD tens, 14F 
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STATE OF TEXAS X SAPD Form 24-4/-DIC-23 
[Rev. 1 - 70) 

COUNTY OF B E XA R X 

Before me, the undersigned authority, on this day personally appeared T Pe or t n ame o ff'c 
to me well known and known to me to be a credible person, who having been b me du y sworn, eposeoX and said: 

My name is , and I am a duly constituted Law Enforcement Officer. 

This is to certify that I arrested 

Driver License No. , Date of Birth , on the day of 

19 , at City of San Antonio, Be xa r County, Texas. Upon making the arrest, this person 
was duly requested by me to submit to a chemical breath test to determine the alcoholic content of his/her blood. 
This person was informed that his/her license and driving privilege could be suspended if he/she failed to submit 
to a chemical test. He/she was further informed that he/she had the right, in addition to the breath test, to have a 
physician, qualified technician, chemist, or qualified professional nurs.' of his/her own choosing administer a 
chemical test, or tests, within a reasonable time (not more than two (2) hours) after the arrest. Subsequent to and 
immediately after said request, this person refused to submit to such test. 

It is further certified that prior to the arrest I had reasonable grounds to believe, and do believe, that this person 
was driving or in actual physical control of a motor vehicle on the public highways of this State while under the 
influence of intoxicating liquor. Facts in support of this belief are: 

Signature of Arresting Officer Rank-Grade Number 

San Antonio Police Department 

City of San Antonio, Texas 

Sworn to and subscribed before me this clay of , A. D., 19 

Notnry Public in and for Bexar County, To " 

My Commission Expires 456 
Figure 19-5 



BREATHALYZER SAPO Form No. 24-4 Assignment 

OPERATIONAL CHECK LIST [Rev. Aug 731 Number 

NAME of 
Subject Date 

BREATHALYZER AMPUL TIME of BLOOD 
Model 900 N9 No.: Test Hours ALCOHOL 0. 1< 
NAME of NAME of 
Operator Witness 
REFERENCE se o 
ANALYSIS: Predicted 0. Simulator 0. .Test Hours 

Observe subject for fifteen (15) minutes prior to testing to prevent oral In

take of any material. OBSERrEO from Hours to Hours.


Throw SWITCH to "ON*, wait until THE}MO4ETER shows 50' t 30 C.


Guage TEST AMPUL and Insert In left-hand holder.


Guage TEST AMPUL, open, insert BU68tBl and connect to OUTLET.


10. [] Turn to TAKE, flush out, turn to ANALYZE. 

11. [] When RED empty signal appears, wait If minutes., turn on LIGHT, BALANCE. 

12. [] Set BLOOD ALCOHOL POINTER on: START LINE (Step 7); 0.0 LINE (Stop 12). 

13. [] Turn to TAKE, take: BREATH SAMPLE (Step 8); SIMULATOR SAMPLE (Step 13).; 

turn to ANALYZE, record TIME (as applicable). 
14. [] When RED empty signal appears, WAIT 1} MINUTES, turn on LIGHT, BALANCE,


record answer.


15. [] Dispose of test ampul, turn CONTROL KNOB to MOFF.e 

1. 

0 

0 

.. 

Figure 19-4 
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SAPD Form No. 24-3/A 
(Rev. 4-72) 

BREATHALYZER LOG 
For week ending 

SAN ANTONIO POLICE DEPARTMENT 8:00 A.M. Monday Breathalyzer No. _j9 

4 5 6 7 8 

Print) 
BLOOD AMPOULE 

DATE TIME SUBJECT'S NAME ALCOHOL CONTROL UUJ l- OPERATOR REMARKS
NUMBER 

Last First Middle 7 UJ 

Date Sinnilatot Solution '::b.-god 
Figure 19-7 Signed -

_--__--

In ,,Junin 6


Sul,jeuts This Y Ito YIi.' or N rot NO IR 1,2 Total 

is a v O r 



0 0

Y


PREVENTIVE MAINTENANCE CHECK LIST 

Output of Sample Chamber 
is 56.5 nil ± 1.5 ml 

Temperature of Sample Chamber 
Rises to 50°C ±3° 

Optical System Balanced 

Delivery Time 20-30 Seconds 

Simulator Test Within Tolerance 

General Condition 

Checked By 

Date 

Repairs Made, If Any 

cigure 19-7 fcont'd.l 



UTAH (SALT LAKE CITY) 

Section 1 - Legislative Provisions 

41-6-43. Powers of local authorities. 
(a) Local authorities may by ordinance provide that it shall 

be unlawful for any person who is under the influence of 
intoxicating liquor or is an habitual user or under the influence of 
any narcotic drugs or any other drug to a degree which renders 
him incapable of safely driving a vehicle to drive or be in actual 
physical control of any vehicle, for the use of chemical tests and 
for evidentiary presumptions, and for penalties therefor as a first 
offense consistent with section 41-6-44. 

(b) Local authorities may also by ordinance provide that 
any person who drives any vehicle in willful or wanton disregard 
for the safety of persons or property is guilty of reckless driving, 
and provide penalties therefor as a first offense consistent with 
section 41-6-45. 

41-6-43.10. Negligent homicide - Death occurring within one 
year - Penalty - Revocation of license or privilege 
to drive. 

(a) When the death of any person ensues within one year as 
a proximate result of injury received by the driving of any vehicle 

in reckless disregard of the safety of others, the person so 
operating such vehicle shall be guilty of negligent homicide. 

(b) Any person convicted of negligent homicide shall be 
punished by imprisonment in the county jail for not more than 
one year or by fine of not less than $100 nor more than $1,000, 
or by both such fine and imprisonment. 

(c) The department shall revoke the license or permit to 
drive and any nonresident operating privilege of any person 
convicted of negligent homicide. 

41-6-44. Driving under the influence of intoxicating liquor 
Presumption arising from alcoholic content of blood 
Driving under the influence -of drugs - Criminal 
punishment - Revocation of license - Arrest without 
warrant. 

(a) It is unlawful and punishable as provided in subsection 
(d) of this section for any person who is under the influence of 
intoxicating liquor to drive or be in actual physical control of any 

vehicle within this state. 

(b) In any criminal prosecution for a violation of subsection 

(a) of this section relating to driving a vehicle while under the 
influence of intoxicating liquor or in any civil suit or proceeding 
arising out of acts alleged to have been committed by any person 
while driving or in actual physical control of a vehicle while under 
the influence of intoxicating liquor, the amount of alcohol in the 
person's blood at the time alleged as shown by chemical analysis 
of the person's blood, breath, or other bodily substance shall give 
rise to the following presumptions: 
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1. If there was at that time 0.05 per cent or less by weight 
of alcohol in the person's blood, it shall be presumed that the 
person was not under the influence of intoxicating liquor; 

2. If there was at that time in excess of 0.05 per cent but 
less than 0.08 per cent by weight of alcohol in the person's blood, 
such fact shall not give rise to any presumption that the person 
was or was not under the influence of intoxicating-liquor, but such 
fact may be considered with other competent evidence in 
determining whether the person was under the influence of 
intoxicating liquor; 

3. If there was at the time 0.08 per cent or more by weight 
of alcohol in the person's blood, it shall be presumed that the 
person was under the influence of intoxicating liquor; 

4. The foregoing provisions of this subdivision shall not be 
construed as limiting the introduction of any other competent 
evidence bearing upon the question whether or not the person was 
under the influence of intoxicating liquor. 

(c) It is unlawful and punishable as provided in subsection 
(d) of this section for any person who is an habitual user of or 
under the influence of any narcotic drug or any other drug to a 
degree which renders him incapable of safely driving a vehicle to 
drive or be in actual physical control of a vehicle within this state. 
The fact that any person charged with a violation of this 
subsection is or has been entitled to use such drug under the laws 
of this state shall not constitute a defense against any charge of 
violating this subsection. 

(d) Every person who is convicted of a violation of this 
section shall be punished by imprisonment for not less than thirty 
days nor more than 6 months, or by a fine of not less than $100 
nor more than $299, or by both such fine and imprisonment; 
provided that in the event such person shall have inflicted a bodily 
injury upon another as a proximate result of having operated said 
vehicle in a reckless or negligent manner or with a wanton or 
reckless disregard of human life or safety, he shall be punished by 
,imprisonment in the county jail for not more than one year, and, 
in the discretion of the court, by a fine of not more than $1,000. 

(e) A peace officer may, without a warrant, arrest a person 
for a violation of this section when such violation is coupled with 
an accident or collision in which such person is involved and when 
such violation has in fact been committed, although not in his 
presence, when the officer has reasonable cause to believe that the 
violation was committed by such person. 

The department shall revoke the operator`s or chauffeur's 
license of any person convicted under this section. 

41-6-44.2.	 Driving with blood alcohol content of .10% or higher 
unlawful - Penalty. 

(a) It is unlawful and punishable as provided in subsection 
(b) of this section for any person with it blood alcohol content of 
.10% or greater, by weight, to drive or be in actual physical 
control of any vehicle within this state. 
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(b) Every person who is convicted of a violation of this 
section shall be punished by imprisonment for not less than thirty 
days nor more than six months, or by a fine of not less than $100 
nor more than $299, or by both. 

41-6-44.5. Chemical test as evidence in action involving blood 
alcohol content of .10% or higher - Expert testimony 
not required. 

In any action or proceeding in which it is material to prove 
that a person was driving under. the-. influence- oof'•intoxicating 
liquor or that the blood alcohol level was .10% or higher, evidence 
of the amount of alcohol in the person's blood at Ithe time in 
question as shown by chemical analysis of a sample of his breath 
or blood is admissible. The chemical analysis in the form of a 
certificate completed by the person performing the test shall be 
given effect 'without requiring expert testimony-as. to the scientific 
principles. and basis-ofthe'chemnical test given. 

41-6-44.10. Implied consent to chemical tests for alcoholic 
content of blood - Refusal to allow - Revocation of 
license - Court action on revocation - Person 
incapable of refusal - Results of test available 
Who may give test. 

(a) Any person operating a motor vehicle in this state shall 
be deemed to have given his consent to a chemical test of his 
breath or blood for the purpose of dctcrmining the alcoholic 
content of his blood, provided that such test is administered at the 
direction of a peace officer having reasonable grounds to believe 
such person to have been driving in an intoxicated condition. The 
arresting officer shall determine within reason which of the 
aforesaid tests shall be administered. 

(b) Any person operating a motor vehicle in. this state shall 
be determined to have given his consent to a chemical test or tests 
of his blood or urine for the purpose of determining whether he 
was driving or was in actual physical control of a motor vehicle 
while under the influence of any narcotic drug or other drug if 
arrested for any offense where, at the time of arrest, the arresting 
officer has reasonable grounds to believe such person to have been 
driving or in actual physical control of a motor vehicle while under 
the influence of a narcotic chug or other dnug. 

(c) If such person has been placed under arrest and has 
thereafter been requested to submit to any one of the chemical 
tests provided for in subsections (a) or (b) of this section and 
refuses to submit to such chemical test, the test shall not be given 
and the arresting officer shall advise the person of his rights under 
this section. Within twenty days after receiving an affidavit from 
the arresting officer to the effect that such ncrson has refused a 
chemical test the department shall notify such person of a hearing 
before the dcpartmcnt. If at said hearing the department 
determines that the person was granted the right to submit to a 
chemical test and without reasonable cause refused to submit to 
such test, or if such person fails to appear before the department 
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as required in the notice, the department shall revoke for one year 
his license or permit to drive. Any person whose license has been 
revoked by the department under the provisions of this section 
shall have the right to file a petition within thirty days thereafter 
for a hearing in the matter in the district court in the county in 
which such person shall reside. Such court is hereby vested with 
jurisdiction, and it shall be its duty to set the matter for trial de 
novo upon ten days' written notice to the department and 
thereupon to take testimony and examine into the facts of the 
case and to determine whether the petitioner's license is subject to 
revocation under the provisions of this act. 

(d) Any person who is dead, unconscious, or in any other 
condition rendering him incapable of refusal to submit to any such 
chemical test or tests shall be deemed not to have withdrawn the 
consent provided for in subsections (a) or (b) of this section, and 
the test or tests may be administered whether such person has 
been arrested or not. 

(c) Upon the request of the person who was tested, the 
results of such test shall be made available to him. 

(f) Only a physician, registered nurse, practical nurse or 
duly authorized laboratory technician, acting at the request of a 
police officer can withdraw blood for the purpose of determining 
the alcoholic or drug content therein. This limitation shall not 
apply to the taking of a urine or breath specimen. Any physician, 
registered nurse, practical nurse or duly authorized laboratory 
technician who, at the direction of a peace officer, draws a sample 
of blood from any person whom the peace officer has reason to 
believe is driving in violation of this chapter, or hospital or medical 
facility at which such sample is drawn, shall be immune from any 
civil or criminal liability arising therefrom, provided such test is 
administered according to standard medical practice. 

(g) The person tested shall be permitted to have a physician 
of his own choosing administer a chemical test in addition to the 
one administered at the direction of the peace officer. 
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Section 2 - Physical Coordination Tests 

The Salt Lake City Police Department, Salt Lake County Sheriff's Office, 

Utah Highway Patrol, and the Ogden Police Department participate in the 

Alcohol Safety Action Program of Salt Lake City. The Salt Lake City Police 

Department and the Salt Lake County Sheriff's Office were visited during 

this site visit. 

Physical coordination tests are administered to all suspected DWI of

fenders at the scene of apprehension. The arresting officer administers 

these tests, which generally consist of the following psychomotor tasks: 

- Heel-to-toe


- Finger on flashlight spots, walk around twice


- Finger to nose


- Balance


The results of these tests are recorded on the Alcoholic Influence 

Report Form (Fig. 20-2). This report is a four-page form which includes 

eleven major sections, including Constitutional rights, chemical test, 

interview, and handwriting specimen. 

The coordination tests listed on the Alcoholic Influence Report Form 

are used by the arresting officer to determine the possible degree of driver 

impairment. The officer's conclusion regarding the degree of impairment is 

based upon his observations of the driver's ability to respond to questions, 

ability to follow instructions, and his reactions to the tests. 

Heel-to-toe. The heel-to-toe test is a conventional walking and turn

ing test, where the suspect is asked to walk a straight line with the heel 

of one foot placed against the toe of the other. The individual is in

structed to walk about 20 feet, stop, turn quickly and return. The arrest

ing officer pays particular attention to the subject's ability to under

stand and the subject's ability to turn quickly and return walking heRi-tn

toe. 

Finger-to-nose Test. The arresting officer instructs the suspect to 

stand erect with eyes closed and arms extended horizontally to the side. 

The subject is instructed to touch the tip of his nose with the designated 

finger on either the right or left hand. The arresting officer observes 
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where the finger touched the face or nose and records this action by 

circling the appropriate response on the Alcoholic Influence Report Form. 

Balance Test. The arresting officer instructs the suspect to stand 

erect with his heels together, toes touching, pointing straight ahead with 

his head back and his eyes closed. The officer then observes whether the 

subject sways and, if so, whether the subject recovers with a jerky move

ment. Officers feel that all persons who stand erect with heel and toes 

together will sway. However, it is presumed that only intoxicated persons 

will exhibit excessive swaying and recover with jerky movements. 

Finger on flashlight spot; walk around twice. This test was devised by 

officers participating ir, the ASAP program of Salt Lake City and is designed 

to replace the conventional coin or key lift. The arresting officer shines 

his flashlight on the ground causing a spotlight effect to appear on the 

ground. The arresting officer requests the subject to place his finger 

on the spotlight and walk around in a circle twice keeping his finger on 

the spotlight at all times. Particular notations are made of falling, 

aiding balance by placing the hand on the floor, or other such actions. 

The coin or key lift test was eliminated when officers of this site 

found it difficult to perform this test in court. 

Conclusions: In April of 1970, the Salt Lake City Police Department 

purchased one complete video taping unit at a cost of $5,547.50. The 

video equipment purchased was Concord Model PTR-62A. 

This video equipment has not been used since November 1970. During 

this site visit the investigator was advised by Salt Lake City Crime 

Lab personnel that it is the department's intent to utilize this equip

ment in the recording of the physical coordination test. 

The proposed tests to be recorded on VTR consist of walking a 

line, heel-to-toe, one foot stand, turn around, driver interview, name 

writing on black board, and the drawing of a square, triangle, and 

circle. 

The video cameras will be mounted in the Salt Lake City Crime Lab 

and will be operated by law enforcement officers who have received four 

hours of supervised on-the-job training. At the present time, there 

are six qualified operators assigned to the Salt Lake City Crime Lab. 
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At the time of this site visit, no written procedures have been 

established regarding the use of video taping physical coordination 

tests by the Salt Lake City Police Department. 

Officers of the Salt Lake City ASAP recognize the necessity of the 

Miranda warning in the in-custody interrogation process. These officers 

state, however, that there is nothing that prohibits the evidentiary 

use of voluntary or spontaneous statements even though the person is 

arrested and in custody. On this basis, audio recording devices 

purchased and supplied by the Utah Highway Patrol Training Fund (402) 

are utilized by officers of the Salt Lake City ASAP. Sony TC45 record

ing units are used to record the driver interview and data contained 

on the Alcoholic Influence Report Form. Generally, the information 

recorded on the tape consists of the Implied Consent admonishment, 

recording of driver attitude through driver statements, the Miranda 

warning and refusals, if it should occur. The offender is not informed 

of his being recorded, as these tapes are seldom entered into evidence. 

The tapes are primarily used by officers as "memory joggers". 

ASAP officers of the Salt Lake City Police Department do not use 

audio recording equipment. Deputies of the Salt Lake County Sheriff's 

Office (ASAP deputies) use audio recording equipment for report purposes 

only. 

Officers testimony based upon the physical coordination test is 

well received by the courts of jurisdiction at this site. 

Recommendations: The physical coordination testing configuration found 

at this site appears adequate to meet the needs of the participating 

enforcement agencies. The tests are performed with professional 

demeanor and the results are well documented. Recommendations: none. 

Section 3 - Pre-arrest Breath Screening 

ASAP officers of the Salt Lake City Police Department participate in a 

pre-arrest breath screening program on an experimental basis, utilizing the 

Borg-Warner A.L.E.R.T. pre-arrest screening device. 

Conclusions: Pre-arrest breath screening is not a formal countermeasure 

of the Salt Lake City ASAP. 
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Pre-arrest breath screening tests are given in a haphazard manner 

and the results of the tests are recorded on rough notes which are 

forwarded to the ASAP Enforcement Coordinator for informational purposes 

only. 

At the time of this site visit, law enforcement agencies interviewed 

had no plans to continue the use of pre-arrest breath screening beyond 

the experimental stages. 

Law enforcement officers receive no training in the use of the 

portable breath testing device (PBT). The most frequently cited problem 

encountered in the use of the A.L.E.R.T. pre-arrest screening device 

was the difficulty officers had in obtaining an adequate breath sample. 

Officers like the idea of pre-arrest breath screening and view it 

as a valuable training tool in helping them identify "what a drunk 

looks like". 

Recommendations: Reporting procedures on the field use of the PBT 

should be improved to more accurately report frequency of use, results, 

and difficulties encountered. The PBT experiment should be reevaluated 

on the basis of this improved data. 

Law enforcement officers who will be using PBT devices should 

receive comprehensive training in the proper use and maintenance of 

the device. The manufacturer of the device should provide instruction 

for this training. 

Section 4 - Evidentiary Sobriety Testing 

The General Highway and Traffic Laws of The State of Utah (41-6-44.10 

(a); (b)) state that breath, blood, or urine may be analyzed for the purposes 

of determining evidentiary blood-alcohol concentration. Urine analysis for 

the purpose of determining blood-alcohol concentration is generally limited 

to those cases where drugs or narcotics are the suspected intoxicants. 

Breath is the bodily substance predominantly submitted for evidentiary 

analysis by the Salt Lake City Police Department. The Salt Lake County 

Sheriff's Office predominantly submits blood speciments for analysis to 

determine blood-alcohol concentration. 
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The Salt Lake City Police Department cites the availability of test

ing equipment as the primary reason for the analysis of breath specimens 

for evidentiary purposes. The Salt Lake County Sheriff's Office states 

that they primarily give blood tests because "they (deputies) have less 

problems with the drunks when this test is offered." 

The evidentiary breath testing device used for evidentiary purposes is 

the Breathalyzer Model 900. This equipment is provided and maintained by 

State Crime Lab personnel who also serve as expert witnesses as to testing 

principles of the Breathalyzers. 

The evidentiary breath testing device is located, for operational 

purposes, at the Salt Lake County Jail, 251 East 5th South, Salt Lake 

City, Utah. There are two additional machines also available for field 

use - one located at the Crime Lab at the Police Department Headquarters 

and the other at the Marie City Police Department for use by deputies of 

the Salt Lake County Sheriff's Office. 

The evidentiary breath analysis training program is administered by 

the State Department of Public Safety and certificates are issued by the 

Utah Highway Patrol upon completion of a three-day Breathalyzer course. 

There are currently 27 certified breath examiner specialists on the 

Salt Lake City Police Department. All booking personnel at the Salt Lake 

County Sheriff's Office are qualified breath examiner specialists. All 

operators are recertified every two years upon satisfactorily completing 

a one-day refresher course. 

Evidentiary breath testing devices are periodically inspected and 

calibrated by Sergeant Newell Knight and Trooper Clark Bowles of the Utah 

Highway Patrol. 

The arresting officer is permitted to administer the evidentiary breath 

test if he is a certified breath examiner. Deputies of the Salt Lake 

County Sheriff's Office who are certified as breath examiners always conduct 

their own evidentiary test. Officers of the Salt Lake City Police Depart

ment who are certified breath examiners are authorized to conduct their 
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own tests but this is seldom the case. Generally, back-up assist officers 

will follow the arresting officer to Central Lockup and conduct the 

evidentiary test. 

The arresting officer advises the offender of the Implied Consent statute 

immediately after arrest. Upon conclusion of evidentiary testing and prior 

to, the completion of the Alcoholic Influence Report Form, the arresting officer 

advises the offender of his Constitutional (Miranda) rights. Deputies of 

the Salt Lake County Sheriff's Office then complete the Rights and Waiver 

of Rights Form (Fig. 20-3). The suspects sign this form, indicating his 

understanding of the Miranda rights. The form is then witnessed by another 

officer. 

If the subject refuses to submit to evidentiary testing for the purposes 

of determining BAC, the arresting officer completes the Report of Refusal 

to Submit to Chemical Test (Fig. 20-6), which is then notorized and 

forwarded to the Director, Driver License Division, Department of Public 

Safety, Salt Lake City, Utah. 

Individual evidentiary breath tests are recorded on the Breathalyzer 

Test Log (Fig. 20-15). Figure 20-15-a details the instructions for complet

ing the log. The Breathalyzer Operator Checklist (Fig. 20-9) and the 

Test Record (Fig. 20-16) are completed for each evidentiary breath test by 

the Breathalyzer operator and returned to the officer requesting the test. 

The officer later submits the completed forms to his supervisor. 

Blood samples may be withdrawn for chemical analysis to determine 

evidentiary BAC. The State of Utah, General Highway and Traffic Laws 

(41-6-44.10(f)) states that "only a physician, registered nurse, practical 

nurse or duly authorized laboratory technician, acting at the request of 

a police officer, can withdraw blood for the purpose of determining the 

alcoholic or drug content therein. This limitation shall not apply to 

the taking of a urine or breath specimen." Generally, three to four ccs. 

of blood are withdrawn. Blood samples are submitted to the County Board 

of Health and are hand-carried by the technician woh withdrew the blood. 
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The results of the blood analysis are generally made known within 48 

hours from the withdrawal of the sample. 

According to operations personnel, the hospitals do not cooperate at 

all in the withdrawing of blood samples. Crime Lab technicians must respond 

to the hospital to take the sample as the medical staff refuses to do so. 

According to officers interviewed, the medical hospital staff fears lia

bility suits as well as court appearance as witnesses. Board of Health 

technicians are used for the withdrawal of blood for evidentiary chemical 

analysis. These technicians are employed by the county. There are currently 

three technicians available for use by the participating enforcement agencies. 

One technician is also the chemist who actually performs the evidentiary 

analysis. 

The results of the evidentiary blood analysis are then sent to the 

Prosecutor's Office and to the appropriate traffic division. Arresting 

officers are informed of the results prior to the trial data only upon 

special request. 

There is no statutory requirement which directs coroners or medical 

examiners to obtain blood samples of persons fatally injured in motor 

vehicle crashes. Neither is there a statutory requirement directing all 

principles in a fatal crash to submit to chemical test in order to determine 

their blood-alcohol concentration. 

State of Utah General Highway and Traffic Law (41-6-44(b-3)) states 

"If there was at the time .08 per cent or more by weight of alcohol in 

the person's blood, it shall be presumed that the person was under the 

influence of an intoxicating liquor." Utah 41-6-44.2(a) states "It is 

unlawful and punishable as provided in subsection (b) of this section 

for any person with a blood alcohol content of .10% or greater, by weight, 

to drive or be in actual physical control of any vehicle within this state." 

Blood-alcohol levels of .08% or more is presumption that the person was 

under the influence of intoxicating liquor. BAC's in excess of .05% but 

less than .08% do not give rise to any presumption but may be considered 

with other competent evidence in determining whether the person was under 

the influence of intoxicating liquor. 
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Conclusions: Both the Salt Lake City Police Department and the Salt 

Lake County Sheriff's Office utilized "selective volunteers" in ASAP 

assignments. By "selective volunteers" it was meant that officers who 

wished to work ASAP submited their names to Capt. Roberts of the Salt 

Lake City Police Department or to Lt. Taylor of the Salt Lake County 

Sheriff's Office. They selected the officers on the basis of their 

police traffic aggressiveness, administrative abilities, and per

formance record checks. The professional demeanor exhibited by the 

ASAP officers during the course of this site visit reflects favorably 

on the officers' selection criteria. 

The management staff of the Salt Lake City ASAP program were 

extremely cooperative and helpful during the course of this site visit. 

The majority of information contained in this report would have been 

unavailable to this investigator had it not been for the invaluable 
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assistance of the ASAP Enforcement Coordinator. 

Both the Salt Lake City Police Department and the Salt Lake County 

Sheriff's Office were extremely courteous to this investigator; however, 

both agencies were extremely reluctant to release any substantial in

formation regarding their enforcement effort, policies and procedures. 

It is the opinion of this investigator that more substantive information 

is available at this site. 

Recommendations: The sobriety testing configuration currently utilized 

at this site appears to be sufficient to meet the needs of the partic

ipating law enforcement agencies. The courts of jurisdiction accept 

the evidentiary testing devices and techniques. Recommendations: none. 
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SALT L1KE COUNTY

SHERIFF'S OFFICE


ALCOHOLIC LDU4T1JE REPORT. FORM 

I- CASE IDENTIFICATION 

Case Number Date Accident Day

Soc. Sec. # Location

Subjects Name Address

D.O.B. Driver License Time of Arrest

Place of Arrest Charges

Arresting Officer(s)


II- SUBJECT'S VEHICLE : 
Year Color Make Model Type 
License # and State Disposition 

Condition: Drivers Opinion 

Tires Brakes 
Steering Damage 

Name Address Age Condition 

III- INCIDENT LOCATION:

Subject's Location When First Observed

Speed Speed Limit Driving Pattern


Where Stopped Officer Location Upon First 
Observation Distance Officer Followed 
Subject 

IV- FIELD SOBRIETY TESTS:

Where Given When

Balance Test

Finger-To-Nose: Left


Right

Heel-To-Toe

Coins: Leg Used Coins Or Objects Used


Balance 
Were Tests Demonstrated By Officer Subjects Ability To OiiCM 
Instructions 
Subjects Opinion as to his Condition and Balance 

Figure 20-2 
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V- CONST1ILTIONAL RIGHTS:

Was subject advised of the following rights W"'): n

Where


1. You have the right to remain silent. 
2. Anything you say can and will be used against you in a court of law. 
3. You have the right to talk '-o a lawyer andh;ve him present with you 

while you are being questioned. If you cannot afford to hire a 
lawyer, one will be appointed to represent you before any question
ing, if you wish one. 

4. Even if you decide to answer questions now without having counsel 
present, you may step answering questions at any time. Also, you 
may request counsel at any time during questioning. 

Were the following Waiver questions asked 
1. Do you understand each of these rights 1 have explained to you? 

Response 

2 . Having these rights i n mind, do you wi sn to talk to us nov.,?

Response


VI- IMPLIED CONSENT L1(; 
Mr. or Mrs. , do you understand that you are under arrest 
for driving under the influence of alcohol? Response 

I am obligated by law to advise you of your rights under Utah's implied 
consent law. (Section 41-6-44.10 of the Utah Code Annc ited "Sapp. 1569].) 

Under the law, any person operating a motor vehicie in this state shall 
be deemed to have given his consent to a chemical test of his blood or 
breath for the purpose of determining the alcoholic content of his blood 
(or of his blood or urine for determining the presence of drugs in his 
blood) provided that such a test is administered at the direction of a 
peace officer having reasonable grounds to believe such a person to have 
been driving in an intoxicated condition (or in a condition under the 
inf-uence of drugs). 

In compliance with this law, I hereby request that you submit to a 
chemical test, either a breath test or a blood test (blood or urine if. 
drugs are suspected); however, you have the right to refuse to take the 
test. 

If you refuse the test, it will not be given and I will report by 
affidavit your refusal to the Department of Public Safety. They will 
notify you of a hearing before the Department, and at the hearing the 
hearing officer will be obligated to determine whether you were granted 
the right to submit to a chemical test and whether without reasonable 
cause you refused to submit to a chemical test. If the hearing officer 
determines that you refused to submit to a properly requested test, the 
Department will revoke your driver's license for one year. If you fail 
to appear at the hearing, yourdriver's license will be revok.ed automati
cally. 

Should your license be revoked, you will then have the right to file a 
petition within thirty days thereafter for a hearing on the matter in the 
District Court in the county in which you reside. 

Upon your request, I will make available to you the results of the 
test if you take it. 

Only a physician, registered nurse, practical nurse or duly authorized 
laboratory technician, acting at my request, will draw your blood for the 
purpose of determining the alcoholic content therein, but this limitation 
does not apply to the breath test (or the urine test). 

You will be permitted to have a physician of your own choice administer 
a chemical test in addition to the one I have requested you to submit. 
Mr. or Mrs. , what is the response to my request that 
you submit to a chemica test? Response 473 
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VII- CHEMICAL TEST : 
Was subject requested to sukmit to a Chemical Test When 
Where 
Witness 
Did Subject Submit To A Chemical Test Type o Test 
Test Administered By Where. 
When Results Was Subject Notified of Results 

II- SEARCHES: 
Was Subjects Vehicle Searched Where 
Evidence Found 
Disposition 
Was Subject's Person searched Where 
When Authority 
Evidence Found 

IX- Subjects Description: 
General Description 

Clothes: Shirt or Dress 
Pants or Skirt 
Coat or Jacket Shoes 
Hair: 
Color Style Condition 
Face: 
Eyes 
Pallor Complexion 
Physical Description: 
Height Weight Build 
Speech 
Odor or Aicholic Beverage 
Signs or Complaints of Injury or Illness 
Noticable Characteristics 

X- INTERVIEW: 
Were you Operating a Vehicle 
Where were you going 
What Street or Highway Were You on 
Direction of Travel 
Where did you start from 
When What Time Is It Now -
What is Todays Date Day of the Week 
Actual Time _ Date Day _What 
City/County you are in now 
When Did you last eat 
What were you doing during the last three hours 

Have you been drinking what 
How Much Where 
When did you have your first drink Last drink 
Are you under the influence of an alcholic beverage now 

What is your occupation 
When did you last work 
Where do you work 

Figure 20-2 (cont'd.) 
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Do you have a glass eye D ou wear dentures or a partial
plate 
Do you have any physical defects 
Are you ill 
Do You limp Have you been injured lately 
Where was the^i n5 
Have you had a bump on the head lately, 
Were you involved in an accident today 
Have you had any alcoholic Beverage since the accident 
If so, How much what When 
Where 
Have you seen a doctor or dettist lately 
Who When 
What for 
Are you taking Tranquilizers, Pills or Medicines of any Kind 
What Kind (get sample) 
When did you have the last dose 
Do You have Epilepsy Diabetes 
Do You take Insulin Last dose 
Have you had any injections of any other drugs recently 
What Kind of drug What for 
Last dose Amount 
When did you last sleep How much sleep did you have -' 

to 

1 

0 

S


XI- HANDWRITING SPFrIMEN: 

XII- NOT UNUSUAL OCCURENCES INa UDING STATEt" NTS : 

Figure 20-2 (cont'd.) 
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SALT LAKE COUNTY SHERIFF'S OFFICE 

YOUR RIGHTS 

PLACE 

DATE 

TIME 

BEFORE WE ASK YOU ANY QUESTIONS, YOU MUST UNDERSTAND YOUR RIGHTS. 

YOU HAVE THE RIGHT TO REMAIN SILENT.


ANYTHING YOU SAY CAN BE USED AGAINST YOU IN COURT.


YOU HAVE THE RIGHT TO TALK TO A LAWYER FOR ADVICE BEFORE WE ASK YOU ANY OUESTIONS

AND TO HAVE HIM WITH YOU DURING OUESTIONING. 

IF YOU CANNOT AFFORD A LAWYER, ONE WILL BE APPOINTED FOR YOU BEFORE ANY QUESTION
ING IF YOU WISH. 

IF YOU DECIDE TO ANSWER OUESTIONS NOW WITHOUT A LAWYER PRESENT, YOU WILL STILL 
HAVE THE`RIGHT TO STOP ANSWERING AT ANY TIME. YOU ALSO HAVE THE RIGHT TO STOP 
ANSWERING AT ANY TIME UNTIL YOU TALK TO A LAWYER. 

WAIVER OF RIGHTS 

I HAVE READ THIS STATEMENT OF MY RIGHTS AND I UNDERSTAND WHAT MY RIGHTS ARE. 
I AM WILLING TO MAKE A STATEMENT AND ANSWER OUESTIONS. I DO NOT WANT A LAWYER 
AT THIS TIME. I UNDERSTAND AND KNOW WHAT I AM DOING. NO PROMISES OR THREATS 
HAVE BEEN MADE TO ME AND NO PRESSURE OR COERCION OF ANY KIND HAS BEEN USED 
AGAINST ME. 

SIGNED 

NAMES Of T'ERSONISI IRTN SUSPECT AT TIME OR INTERROGATION 

WITNESS, 

1•1I TNESS 

REASON PON INTERROGATION 

TIME 

SO. 53 

asrosITION 

OPPICSRIO M"llfto Olmldl 

Figure 20-3 476 



REPORT OF REFUSAL TO SUBMIT TO 

C[IEMICAL TEST 

TO: DIRECTOR, DRIVER LICENSE DIVISION,


DEPARTMENT OF PUBLIC SAFETY,


314 STATE OFFICE BUILDING, SALT LAKE CITY,UTAH 84114


(Note to Reporting Officer--Print Plainly In Ink) 

Operator of Motor Vehicle 

Street Address 

city State Zip Code 

Driver License No. 

Date of Birth 
state of Utab 

sa.
County of _

being duly sworn, 
Officer 

That on , 19^, at 

Place 
be arrested the above-named person having reasonable grounds to believe such person to 
have been driving In an Intoxicated condition, or driving or in physical control of a motor 
vehicle while under the influence of drugs; 

That thereafter he requested such person to submit to all available chemical tests 
consisting of; Check applicable and available test(sj) 

0 Breath Blood (For determining the alcoholic content of We blood) 

0 Blood [1 Urine (For determining presence of drugs In his blood) 

but that such person refused to submit thereto; 

That be Informed such person that a refusal would constitute grounds for 
revocation of his driver license or permit to drive In the State of Utah. 

Time of arrest A.M. P.M. Time of refusal A.M, P,M. 

Witness, if any, to refusal;


Name


Address 

city State Zip Code 

Signature of Officer Title 

Department 

City or Town 

subscribed and sworn to before me this day of 

A ry Public ota

Residing In 

My Commission Expires 

(See reverse side for copy of law) 

iS 

I* 

S 

41 

Figure 20-6 
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SEC. 41-6-44.10, UCA 1953, EFFECTIVE MAY 13, 1%9. RELATING TO 
CHEMICAL TESTS FOR PERSONS SUSPECTED OF DRIVING IN AN IN
TOXICATED CONDITION OR DRIVING OR IN ACTUAL PHYSICAL CONTROL 
OF A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF DRUGS. 

41-6-44.10 (a) Any person operating a motor vehicle In this state shall be 
deemed to have given his consent to a chemical test of his breath or blood 
for the purpose of determining the alcoholic content of his blood, provided that 
such test In administered at the direction of a peace officer having reasonable 
grounds to believe such person to have been driving in an intoxicated condition. 
The arresting officer shall determine within reason which of the aforesaid teats 
shall be administered. 

(b) Any person operating a motor vehicle In this state shall be determined 
to have given his consent to a chemical test or tests of his blood or urine 
for the purpose of determining whether he was driving or was in actual physical 
control of a motor vehicle while under the influence of any narcotic drug or 
other drug If arrested for any offense where, at the time of arrest, the arrest
ing officer has reasonable grounds to believe such person to have been driving 
or In actual physical control of a motor vehicle while under the influence of 
a narcotic drug or other drug. 

(c) If such person has been placed under arrest and has thereafter been 
requested to submit to any one of the chemical tests provided for In subsec
tions (a) or (b) of this section and refuses to submit to such chemical test, 
the test shall not be given and the arresting officer shall advise the person 
of his rights under this section. Within 20 days after receiving an affidavit 
from the arresting officer to the effect that such person has refused a cheml
cal test the department shall notify such person of a hearing before the depart
ment. U at said hearing the department determines that the person was granted 
the right to submit to it chemical test and without reasonable cause refused to 
submit to such test, or if such person fails to appear before the department as 
required In the notice, the department shall revoke for one year his license or 
permit to drive. Any person whose license has been revoked by the department 
under the provisions of this section shall have the right to file a petition 
within 30 days thereafter for a hearing in the matter in the district court in 
the county In which such person shall reside. Such court is hereby vested with 
Jurisdiction, and it shall be its duty to set the matter for trial de novo upon 
ten days' written notice to the department and thereupon to take testimony and 
examine into the facts of the case and to determine whether the petitioner's 
license is subject to revocation under the provisions of this act. 

(d) Any person who is dead, unconscious, or In any other condition render
ing him Incapable of refusal to submit to any such chemical test or tests shaU 

be deemed not to have withdrawn the consent provided for in subsections (a) or 
(b) of this section. and the teat or tests may be administered whether such per

son has been arrested or not. 

(e) Upon the request of the person who was tested, the results of such 
test shall be made available to him. 

(f) Only a physician, registered nurse, practical nurse or duly authorized 
laboratory technician, acting at the request of a police officer can withdraw 
blood for the purpose of determining the alcoholic or drug content therein. 
This limitation shall not apply to the taking of a urine or breath specimen. 
Any physician, registered nurse, practical nurse or duly authorized laboratory 
technician who, at the direction of a peace officer, draws a sample of blood 
from any person whom the peace officer has reason to believe is driving in 
violation of this chapter. or hospital or medical facility at which such sample 
Is drawn, shall be Immune from any civil or criminal liability arising therefrom, 
provided such test is administered according to standard medical practice. 

(g) The person tested shall be permitted to have a physician of his own 
Choosing administer a chemical test In addition to the one administered at the 
direction of the peace officer. 

DLD 55 (REVISED) 
5-69(P-175) 

Figure 20-6 (cont'd.) 
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Name of subject------------------------------------------ Date----------------

Time (of test) -------------- Blood Alcohol 0------- o/p Ampul Control No.-----------

Operator------------------------------- Witness------------------------------

Instrument------------------------------------------------- No..--------------

en 

PrEPA. 1. q Throw SWITCH to "ON", Wait until THERMOMETER shows 50° + 3° C. 
RATION 2. q Gauge TEST AMPUL and insert in '.eft-hand holder. 

3. q	 Gauge TEST AMPUL, open, insert BUMILER and connect to outlet. 

PURGE 4. q Turn to TAKE, flush out, turn to ANALYZE. 

5. q When RED empty signal appears, wait 11/2-minutes, turn on LIGHT, 

BALANCE. 

6. q Set TILOOD ALCOHOL POINTER On START line. 
ANALYSIS 7. q Turn to TAKE, take breath sample, turn to ANALYZE, (record time). 

8. q When RED empty signal appears, wait 11/2 minutes, turn on LIGHT 

BALANCE. 

P.350 Record cnswer. dispose of test am-,sel, T L2 i CQZl7t2OL RMOB to "0"" 

Figure 20-9 
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TIME DRIVERS LICENSE TESTED FORS REASON 

TEST ...DATE TEST OP NUMBER AND ACCT DEPT. AHO FOR 

NUMBER OF TEST NAME OF TESTED SUBJECT RESULT TEST DOB STATE SEX DENT TESTED BYi OFFICER TEST JUDGE OR COURT 
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INSTRUCTIONS FOR FILLING OUT THE BREATHALYZER TEST LOG 

As the problem of the drinking driver increases on our highways our effort to combat this problem must increase.


The attached log has been devised to enable us to gather more information.


Each of the columns on the page has been given a number. The following explanation should assist you in the completion of the

form.


Column 1 - Test Number - The first number in this column is 1 and then each test should be listed consecutively - renumbering,

beginning with number I should begin on 1 January of each year. 

Column 2 - Date of Test - The date the test was conducted. 

Column 3 - Name of Tested Subject - i.e. Richard J. Smith. 

Column 4 - Test Result - This is the result of the Breath Test and should be listed as .19% or .19%+ If the result is over .19% but 
below .20%. 

Column 5 - Time of`Test - This is the actual time the test was taken. 

Column 6 - DOB - Date of Birth of tested subject. 

Column 7 - Driver license number and State - Give this information If the subject has a valid license, if none, suspended or revoked, 
so Indicate. 

Column 8 - Sex - Indicate either Male or Female. 

Column 9 - Accident - Indicate by yes or no If accident was involved. 

Column 10 - Tested by - Show the officers name who conducted the test. 

Column 11 - Tested for Dept. & Officer - Show both the name of the officer requesting the test and his department, If the test is for 

the testing officer his name should be placed in this column with his department name. 

Column 12 - Reason for Test - In this column indicate why the person was tested, i.e. DUI, reckless, public Intox., Illegal con
sumption, etc. 

Column 13 - Judge or Court - Indicate the Judge or Court to which the subject is being sent if the subject is not charged so indicate. 

These report sheets are made of self-carboned paper, therefore care should be used to see that the sheet of cardboard is placed 

under the second sheet before making log entries. 

The first copy will remain with the Breathalyzer as the permanent log, the second sheet will be removed as the sheet is filled 
and will be maintained by the Department of Public Safety. 

Figure 20-15a 
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VERMONT 

Section 1 - Legislative Provisions 

Internal , Security and Public Safety 

Chapter 1 51. Vermont L,aw Enforcement Training

Council


§ 2351. Purpose 
In order to promote and protect the health, safety and welfare 

of the public, it is in the public interest to -provide for the creation 
of "the Vermont law enforcement training council." The council 
will be created to encourage and assist municipalities, counties, and 
governmental agencies of this state in their efforts to improve the. 
quality of law enforcement and citizen protection by maintaining a 
uniform standard of recruit and in-service training for law enforce
ment officers, and to offer continuing programs of instruction in 
up-to-date methods of law enforcement. It is the responsibility off 
the council to encourage the participation of local governmental 
units in the program and to aid in the establishment of adequate 
training facilities.-1967, No. 189, § 1, eff. April 17, 1967. 

HISTORY 

Study. 1967, No. 189, § 9, eff. April 17, 1967, provided: "The Vermont 
law enforcement training council is directed to review the need for the adop
tion of a statutory requirement for minimum training standards for sheriffs and 
deputy sheriffs of the counties of this state, as provided for municipal law 
enforcement officers by section S of this act f§ 2359 of Title 201. and to make 
recommendations with respect thereto to the 1968 session of the General 
Assembly." 

§ 2352. Creation of council 
(a) The law enforcement training council shall be attached to the 

department of public safety for administrative purposes. It shall 
consist of nine members. The commissioner of public safety, and i 
the commissioner of motor vehicles shall be members. The attorney 
general of this state shall be a non-voting member. The special 
agent in charge of the district of the federal bureau of investiga
tion in which this state is'located or his designated representative 
shall be a member. The governor shall appoint two members from 
a list of at least four persons nominated by the Vermont state 
sheriffs' association, two members from a list of at least four per
sons nominated by the Vermont police chiefs' association, and two 
members from among the citizens of this state. Their terms shall 
be three years. 
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(b) Membership on the council does not constitute the holding 
of an office for any Purpose, and members of the council shall not 
be required to take and file oaths of office before serving on the 
council. The council shall not exercise any portion of the sovereign 
power of the state. 

,(c) The members of the council shall receive no compensation 
for their services but shall be allowed their actual and necessary 
expenses incurred in the performance of their duties. 

(d) A member of the council shall not be disqualified from hold
ing any public office or employment, and shall not forfeit any office 
or employment, by' reason of his appointment to the council, not
withstanding any statute, ordinance, or charter to the contrary.
1967, No. 189, § 2, eff. April 17, 1967; amended 1971, No. `120, 
§ 46(a), eff. July 1, 1971. . 

HISTORY 

Amendments-1971. Subsection (a): Attached council to department of 
public safety. 

2353. Membership; temporary provision 

The first members of the Vermont law enforcement training 
council shall be appointed as follows: two for a term of one year; 
two for a term of two years; two fora term of three years. One 
chief of police and one citizen appointee shall be appointed for the 
first one year term; one chief of police and one sheriff shall be 
appointed for the first two year term and one citizen appointee and 
one slier iff shall be appointed for the first three year term. The 
governor shall appoint an interim chairman until such time as the 

council elects a permanent chairman.-196 7, No. 189, § 3, eff. 
April 17, 1967. 

§ 2354. Meetings 

The council shall meet at least four times each year. Special 
meetings may be called by the chairman and shall be called by him 
at the request of the commissioner of public safety or upon the 
written request of six members of the council. The council shall 
establish requirements as to quorum and procedures with respect 
to the conduct of its meetings and other affairs. However, all recom
mendations by the council to the commissioner of public safety 
tinder section 2355 of this title shall require the affirmative vote 
of five members of the council.-1967, No. 189, § 4, eff. April 17, 
1967; amended 1971, No. 120, § 46(b), eff. July 1, 1971. 

HISTORY 

Amendments-1971. Substituted "commissioner of public safety" for "attor
ney general". 
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2356. Adoption of regulations 

The commissioner of public safety, in his discretion, may adopt 
any or all of the regulations recommended by the Vermont .law 
enforcement training council to him under this chapter, which 
regulations when adopted shall have the force of law.-1967, 
No. 189, § 6, eff. April 17, 1967; amended 1971, No. 120, § 46 (h), 
eff. July 1, 1971. 

HISTORY 

Amendments 1911. Substituted "commissioner of public safety" for "attor
ney general". 

§ 2357. Powers and duties of the executive director 

The executive director of the Vermont law enforcement train
ing council, on behalf of the council, shall have the following pow
ers and duties, subject to the supervision of the council and to he 
exercised only in accordance tvith regulations adopted by the com
missioner of public safety under this chapter: 

(1) To approve law enforcement officer training schools, to issue 
certificates of approval to those schools, and to revoke that 
approval or certificate; 

(2) To certify, as qualified, instructors at approved law enforce
ment officer training schools and to issue appropriate certificates 
to those instructors; 

(3) To certify law enforcement officers who have satisfactorily 
corhpleted basic training programs and to issue appropriate certifi
cates to those law enforcement officers; 

(4) To cause studies and surveys to be made relating to the 
establishment, operation, and approval of law enforcement officer 
training schools; 

(5) To consult and cooperate with law enforcement officer train
ing schools for the development of advanced in-service training pro
grams for law enforcement officers; 

(6) To consult and cooperate with universities, colleges, and 
institutes for the development of specialized courses of study, 
where appropriate; • :t 

(7) To consult and cooperate with other departments and agen
cies of the state and federal government concerned with law 
enforcement officer training; 

(8) To administer examinations and to provide courses for per
sons who wish to make application for licensing as a private detec-. 
tive as provided in section 9506 of Title 32, and to charge the 
applicant a reasonable fee, based on the cost of administering 
examinations or providing courses. 

(9) To perform such other acts as may be necessary or appro
priate to carry out his powers and duties as set forth in this chap
ter; 

.(10) To report to the council at each regular meeting of the 
council and at such other times as may be required.-1967. No. 139, 
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2.365. Powers and duties 

(a) The Vermont law enforcement training- council shall recom
mend to the commissioner of public safety regulations with respect 
to: 

(1) The approval, or revocation thereof, of law enforcement 
officer training schools; 

(2) Minimum courses of study, attendance requirements, and 
equipment and facilities to be required at approved law enforce
ment officer training schools; 

(3) Minimum qualifications for instructors at approved law 
enforcement officer training schools; 

(4) The requirements of minimum basic training which law 
enforcement officers appointed to probationary terms shall com
plete before being eligible for permanent appointment, and the 
time within which that basic training shall be completed following 
appointment to a probationary term; 

- -(5) The requirements of minimum basic training which law 
enforcement officers not appointed for probationary terms but 
appointed on other than a permanent basis shall complete in order 
to be eligible for continued employment or permanent appointment, 
and the time within which that basic training shall be completed 
following appointment on a non-permanent basis; 

(6) The requirements of minimum basic training which law 
enforcement officers appointed on a permanent basis should com
plete in order to retain their status; 

(7) Categories or classifications of advanced in-service train
ing programs and minimum courses of study and attendance 
requirements with respect to those categories or classifications. 

(b) [Repealed.] 
(c) The council shall, appoint an executive director, with the 

approval of the commissioner of public safety, who shall hold office 
during the pleasure of the council. He shall perform such duties 
as may be assigned to him by the council. He is entitled to compen
sation, as fixed by the council, and reimbursement for the expenses 
within the amounts available by appropriation. The executive 
director may appoint such officers, employees, agents, and consul
tants as he may deem necessary, prescribe their duties, fix their 
compensation, and provide for reimbursement of their expenses 
within the amounts available therefor by appropriation and with 
the approval of the council. 

(d) The council may, in addition; 
(1) Accept and administer under this chapter and for its pur

poses contributions, capital grants, gifts, services, and other finan
cial assistance from any individual, association, corporation or 
other organization having an interest in law enforcement training, 
and from this state and the United States and any of their agencies 
and instrumentalities, corporate or otherwise. 
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(2) Perform such other acts as may be necessary or appro
priate to carry out the purposes of this chapter.-1967, No. 189, 

5, eff. April 17, 19G7; amended 1971, No. 120, § 46(b), (c), eff. 
July 1, 1971.


HIStORY


Amendments-1971. Subsections (a), (c): Substituted "commissioner of 
public safety" for "attorney general". 

Subsection (b): l:epeal.d. 

§ 7, eff. April 17, 1967; amended 1969, No. 28'2 (Adj. Sess.), § 4, 
eff. July 1, 1970; 1971, No. 120, § 46(b), eff'. July 1, 1971. 

HISTORY 

Amendments---1971. Substituted "commissioner of public safety" for "attor
ney general". 

---1969 (Adj. Sess.). Subdivisions (8), (9): Renumbered as (9) and (10) 
respectively and a new subdiv. (8) added. 

.2358. Minimum training standards 

(a) Notwithstanding any statute or charter to the contrary, 
after July 1, 1968, no person may receive an original appointment 
on -a permanent 'basis as a regular police officer of any town, city 
or incorporated village unless he has previously been awarded a 
certificate. by the execu ive director of the Vermont law enforce
ment training council attesting to his satisfactory completion of an 
approved training program; and every person who is appointed on 
a temporary basis or for a probationary. term or on other than a 
permanent basis as a police officer of.any town, city or incorporated 
village shall forfeit that position unless. he previously has satisfac
torily. completed, or within the time prescribed by regulations made 
by. the commissioner. of public. safety under this chapter satisfac
torily completes, a basic law enforcement training program for 
temporary or probationary officers and is awarded a certificate by 
the director attesting thereto. 

(b) Any town, city or incorporated village may adopt such rules 
as it may consider appropriate to further the purposes of this 
chapter; which rules .may require -a -regular police officer serving 
on a permanent basis to complete satisfactorily the applicable 
in-service law enforcement training program adopted by the corn-
missioner of public safety under this chapter and to receive a 
certificate from the executive director or the council. If those rules 
so state, the failure of. the officer so to complete that program and 
receive the certificate shall constitute cause for dismissal or de
motion. 
:••(c) The term "regular police officer", as used in this section; 

means a member of a police force or other organization of a munici
pality who is responsible for the prevention or detection of crime 
and the enforcement- of the general criminal laws of the state, but 
does not include any person serving solely by virtue of his occupy
ing any other office or position, nor does that term include a sheriff 
or a deputy sheriff.-1967, No. 189, § 8, eff. April 17, 1967; amended 
1969, No. 282 (Adj. Sess.), § 1, eff'. July 1, 1970; 1971, No. 120, 
§ 46(b), eff. July 1, 1971. 
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HISTORY 

Amendments-1971. Substituted "commissioner of public safety" for "attor
ney general". 

-1969 (Adj. Sess.). Subsection (a): Substituted "approved training pro-
grain" for "approved basic training program". 

Subsection (c): Deleted exception relating to supervisory personnel. 

§ 2:;39. Training of constables 

A constable may attend any law enforcement training School at 1 
his own expense or at the expense of his municipality if its legis
lative body approves.-Added 1969, No. 282 (Adj. Sess.), § 2, eff. 
July 1, 1970. 

HISTORY 

Revision note. Section was enacted without a catchline which was added. 

2360. Repealed. 1971, No. 7, § 3, eff. July 1, 1971. 

HISTORY 

Former § 2360 was derived from 1969, No. 302 (Adj. Sess.), § 1 and is now 
covered generally by § 311 of Title 24. 

Temporary appointment. 1971, No. 7, § 1, eff. Feb. 1, 1971, provided: 
"Notwithstanding the provisions of 20 V.S.A. § 2360(b), a part-time deputy 

sheriff may be appointed to serve until May 1, 1971. A commission issued under 
the provisions of this section shall indicate: 

"(1) that such deputy sheriff has not obtained a certificate required under 
20 V.S.A. § 2360(b), and 

"(2) that such appointment shall expire and become void on May 1, 1971." 

Chapter 15. Powers of Enforcement Officers 
SECTION 

1601. Identification of motor vehicles. 
1602. Traffic control. 
1603. Investigation of accidents. 
1604. Seizure of motor vehicles. 
160:1. Summons, service of warrant. 
1606. [Repealed.] 

HISTORY 

Revision note. In §§,1601-160.5 of this title, "commissioner" apparently 
refers to the commissioner of public safety, since these sections were in the 
title of V.S. 1947 relating to that department. In § 1G03, however, the commis 
sioner to whom the state's attorney makes report is, apparently, the commis
sioner of motor vehicles, who has power to suspend or revoke licenses under 

671-674 of this title. 

§ 1601. Identification of motor vehicles 

The commissioner, his deputies and all enforcement officers may 
at all times, with or without process, stop any motor vehicle to 
examine identification numbers and marks thereon and raise the 
hood or engine cover if necessary to accomplish their purpose, and 
may demand and inspect the driver's license, registration certifi
cate and permits. They may also at all times, with or without 
process, enter public garages, parking places and public buildings 
where motor vehicles are stored or kept, for the purpose of exam
ining identification numbers and marks thereon and may also, in 
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like manner, examine any motor vehicle standing in any public 
place or way. They may in like manner examine any motor vehicle 
to ascertain whether its equipment complies with the requirements 
of law relating to motor vehicles. 

HISTORY 

Source. V.S. 1947, § 10,213. P.L. S, 5012. 1927, No. 69, § 2. 1023, No. 70, 
X12. 

1602. Traffic control 

The commissioner and enforcement officers may control and 
direct motor vehicle traffic. They may arrest violators of the motor 
vehicle laws and the laws relative to lights on teams, on view with
out process, and take such persons before a court having jurisdic
tion of the offense. They may control and direct all vehicles in 
places of traffic congestion. 

HISTORY 

Source. V.S. 1947, 10,214. 1939, No. 110. P.L. 5013. 1933, No.o. 157, 
§ 4717. 1927, No. 69, 2. 1925, No. 70, § 13. G.L. § 4715. 1917, No. 254, 
3 4600. 1912, No. 148. Y.S. 4096. 1906, No. 113, § >. 1904, No. 66, ^; 4, 
9.


ANNOTATIONS


1. Arrest for local violations. State motor Vehicle inspector has right to 
make arrest for violation of village ordinance. 1933 Op. Atty. Gen. 504. 

2. Commitment. When court of record orders motor vehicle inspector, who 
made arrest of person charged with violation of motor vehicle laws, to commit 
such person, in default of bail, to keeper of jail until he finds good and suf
cien` securities, or is otherwise discharged in accordance with law, such com
mitment is lawful. 1940 Op. Atty. Gen. 433. 

A motor vehicle inspector may commit to county jail person who has been 
convicted of a motor vehicle violation and sentenced to imprisonment in such 
jail; if sentenced to the house of correction at Windsor, commitTnent should be 
male bry sheriff of county in which mittimua was issued as provided by 24 
V.S.A. 3 296. 1940 Op. Atty. Gen. 435. 

§ 1603. Investigation of accidents 
The commissioner shall forthwith after receiving notice of an 

accident where a personal injury occurs, and, in case of notice of 
an accident where an injury occurs to property, may cause such 
accident to be investigated by an enforcement officer, and where 
such investigation reveals facts tending to show culpability on the 
part of any motor vehicle owner or operator, he shall cause such 
facts to be reported to the state's attorney of the county where the 
accident occurred. The state's attorney shall further investigate 
the accident and may hold an inquest as provided by sections 
5131-5137 of Title 13. After such investigation or inquest, he shall 
report forthwith to the commissioner the result thereof together 
with his recommendation as to the suspension of the license of the 
operator of any motor vehicle involved in the accident. 

t 
HISTORY 

Source. V.S. 1947, § 10,215. P.L. § 5014. 1927, No. 69, a 2. 1925, No. 70, 
a 14. G.L. § 4712. 1917, No. 132, §§ 8, 9. 

Cross references. Police report of arrest or accident, see § 1011 of this title. 
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Subchapter J. Speed 

§ 1141. Speed limits outside of cities and villages 

Outside the limits of a city or incorporated village, the maximum 
rate of speed on all public streets and highways. except the 
national system of interstate and defense highways, for a motor 
vehicle shall be fifty miles per hour. However, when a traffic com
mittee composed of the commissioner of highways and the commis
sioner of public safety and the commissioner of motor vehicles 
shall determine, upon the basis of an engineering and traffic investi
gation, that the maximum speed limit of fifty miles per hour outside 

the limits of a city or incorporated village, is greater or less than is 
reasonable or safe under the conditions found to exist at any inter
section or other place or upon any part of a highway, except the 
national system of interstate and defense highways, the committee 
may determine and declare a reasonable and safe speed limit thereat 
and may alter or change existing speed limits and which shall, 
thereafter, be effective at all times when signs in such form as the 
traffic committee shall designate giving notice thereof are erected 
by the department of highways at such intersection, or other place 
or part of the highways. Outside the limits of a city or incorporated 
village, no signs changing a speed limit shall be effective on the 
state highways, except the national system of interstate and 
defense highways, unless approved by the traffic committee.
Amended 1961, No. 105; 1963, No. 61. 

HISTORY 

Source. 1949, No. 244, § 1. V.S. 1947, § 10,246. 1947, No. 94, § 2. 1937, 
No. 126, § 2. 

Amendments-1963. Added commissioner of motor vehicles to the traffic 
committee. 

-1961. Established maximum speed limit on all public streets and highways 
(outside limits of city or incorporated village) of 50 miles per hour for all 
motor vehicles, in lieu of 50 miles per hour for pleasure vehicles and 45 miles 
per hour for pleasure vehicles with trailers or semi-trailers attached, motor 
trucks or buses; and inserted exceptions with reference to national system of 
interstate and defense highways. 

Cross references. Liability for damages resulting from infraction of section, 
see § 1492 of this title. 

.Lights creating hazards, power of traffic committee, see § 1454 of Title 19. 
Municipal traffic regulations, approval by traffic committee, see § 1008 of 

this title. 

§ 1143. Police .and fire vehicles 

The speed limitations set forth in section 1141 of this title shall 
not apply to vehicles when operated with due regard for safety 
under the direction of law enforcement officers in the performance 
of their duties, nor to fire department vehicles when traveling in 
response to an alarm, nor to public or private ambulances when 
traveling in emergencies. 

HISTORY 

Source. V.S. 1947, § 10,247. 1937, No. 12G,,!, 3. 
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1181. Negligent operation 

A motor vehicle shall not he operated on a publichighway, as 
defined in section 4 of this title, in a careless or negligent manner, 
nor upon a bet, wager or race, nor for the purpose of making a 
record, nor in a manner to endanger or jeopardize the safety, life 
or property of a person. 

HISTORY 

Source. V.S. 1947, § 10,283. 1947, No. 202, § 5447. P.L. $ 5149. 1929, No. 
69, § 1. 1925, No. 70, 86. G.L. § 4697. 1917, No. 254, § 4591. 1908, No. 101. 
P.S. § 4091. 1906, No. 113, § 1. 1904, No. 86, § 8. 1902, No. 64, §§ 1, 3. 

Cross references. Police report of arrest or accident, see § 1011 of this title. 

ANNOTATIONS 

Burden of proof in negligence, 4 Pedestrians, 6

Common law, 1 Pleading, 8

Duty imposed, 2 Races, 7

Negligence, 3, 4 Schoolhouse or school zone, 5 

Burden of proof, 4 
Generally, 3 

1. Common law. Provision that motor vehicles shall not be operated on pub
lic highway in careless or negligent manner, is declaratory of common law of 
negligence. Hunter v. Preston (1933) 105 Vt. 327, 166 Att. 17. 

2. Duty imposed. Under this section driver of automobile has duty of exer
cising care and prudence that careful and prudent man would exercise in same 
circums`ances. McAndrews v. Leonard (1925) 99 Vt. 512, 134 Ad. 710, 19 
B.L'.L. Rev. 330. 

3. Negligence-Generally. Words "in a careless or negligent manner" as 
used in this section refer simply to ordinary negligence such as would impose 
civil liability and to support conviction thereunder there is no necessity for 
state to produce evidence tending to show criminal negligence, as it is com
monly defined. State v. LaBonte (1958) 120 Vt. 465, 144 A.2d 792. 

Although driving an automobile in excess of 25 miles per hour was prima 
facie evidence of negligence tinder this section, excess speed alone was insuf
ficient to show proximate cause of injury. Wellman v. Wales (1923) 97 Vt. 
2.15, 122 Atl. 659, same case 98 Vt. 437, 129 Atl. 317. 

4. -Burden of proof. While section relieved plaintiffs in their opening from 
doing more to establish defendant's negligence than to show that he was driv
ing. his car in excess of the rate of speed prescribed, yet, when countervailing 
evidence was produced, the burden of establishing defendant's negligence on 
all evidence was upon plaintiffs. Duprat v. Chesmore (1919) 94 Vt. 218, 110 

tl. 305. 
5. Schovlhot se or school zone. Motorist driving his vehicle near a school

house or through a school. zone is under duty to exercise a high or greater 
degree of caution, particularly at the hour when children may be expected to be 
going to, or returning from school, keeping his car under such control that it 
can Le stopped on as short as possible notice; he must anticipate childish con
duct and drive with the knowledge that children of tender years may be 
expected to act upon childish impulses; and he should drive at a reduced rate 
of speed, maintain ng a vigilant lookout, and being alert to sound warnings of 
his approach. Parker v. Gunther (1960) 122 Vt. 68, 164 A.2d 152. 

G. Pede. trians. While there is no specific statutory requirement that opera
tor of motor vehicle approaching pedestrians on highway shall sound a signal, 
this section imposes obligation to give such signal if in the exercise of ordinary 
prudence it is necessary to warn l)e(h strians of approaching automobile. Healy 
v. Moore (1936) 103 Vt. 321, 137 Att. 679. 

Pedestrian crossing public highway has right to assume, nothing appearing 
to contrary, that driver of any approaching automobile will obey law and not 
drive in a careless or negligent manner. Aiken v. Metcalf (1916) 90 Vt. 196, 
97 Att. 669, same case 92 Vt. 57, 102 Atl.330. 

7. Paces. Hill-climbing contest in state forest park is "race" and "for the 
purpose of :raking a record" conducted upon a public highway and, as such, is 
prohibited by this section. 1954 Op. Atty. Gen. 233. 

S. Pleading. Complaint was insufficient, although following language of 
statute, where it did not specify the particular street on which alleged otionse 
wa:a cc-mmitted. State v. Aaron (191G) 90 Vt. 1$3, 97 Atl. 659, 115 A.L.IC 357. 
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a I1S2. -Penalties 

(a) A person who violates a provision, of section' ] 1.81 of this 
title shall be imprisoned not more than three months or fined not 
more than $:00.00, or both, for the first offense, and for each sub
sequent offense shall be imprisoned not more than six mouths or 
fined not more than $500.00, or both. 

(b) Ii the death of any person results from the careless or neo
ligent operation of a motor vehicle, the person convicted of such 
careless and negligent operation, in lieu of any other penalty 
imposed by subsection (a), shall be imprisoned not more than five 
years, or fined not more than $2,000.00, or both. The provisions 
of this subsection shall not be construed to limit or restrict prosecu
tions for manslaughter. . 

HISTORY 

Source. V.S. 1947, » 10,285, 10,286. P.L. § 5151, 5152. 1929, No. 69, § 1. 
1925, No. 70, § 86. G.L. § 4698. P.S. § 4092. 1906, No. 113, a 2. 

§ 308. Suspension and revocation of registration 

The commissioner may suspend or revoke the registration of any 
motor vehicle, registered in this state, and repossess himself of the 
number plates assigned to it, when he is satisfied that: 

(1) Such vehicle has been stolen and that the registrant thereof 
has no legal title thereto; or 

(2) Such vehicle is in such poor mechanical condition as to make 
its operation and use a menace or danger; or 

(3) Such vehicle is operated without proper equipment after the 
owner thereof has been notified to procure and use such equip
ment as is required by law or department regulations; or 

(4) The owner of such motor vehicle has perpetrated some 
fraud upon the motor vehicle department; or 

(5) The owner of such motor vehicle is an habitual user of 
intoxicating liquor to excess. 

HISTORY 

Source. V.S. 1947, § 10,053. P.L. § 4994. 1933, No. 157, § 4698. 1927, 
No. 69, § 2. 1925, No. 70, § 36. 

§ 1011. Police to report 

Every law enforcement officer who makes an arrest for a viola
tion of the motor vehicle laws, or who investigates a motor vehicle 
accident, shall forward a written report on forms prescribed and 
furnished by the commissioners of motor vehicles and public safety 
and approved by the attorney general with respect to any matter 
affecting the substantive rights of any person, to the central 
records division of the department of motor vehicles within ten 
days after the arrest is made or the accident is investigated.
Added 1967, No. 72. 
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§ 1709. Report of convictions to commissioner of public safety 

Clerks of county and district courts and justices of the peace 
shall immediately report the conviction of each person adjudged 
guilty in their respective courts of violating this title,' together 
with the sentence. the number of the operator's license of such 
convicted person, and such other facts as he may require, to the 
commissioner of public safety for filing- in the criminal information 
center of the department of public safety.-Amended 1965, No. 85; 
No. 193, § 10, eft. July 1, 1965, operative Feb. 1, 1967; 1967, 
No. 13S; 1969, No. 290 (Adj. Sess.), § 11, eff. July 1, 1970. 

}ItsroRY 

Source. 1965, No. 85. 1949, No. 210, § 3. V.S. 1947, § 10,282. P.L. § 5148. 
1027, No. f9, § 2. 1925, No. 70, § 85. C.L. § 4720. P.S. 4098. 1906, No. 

113,;3. 1904, No.Sti,§ 9. 
Amendments --1969 (Adj. Seas.). Amended generally to provide for report 

to commissioner of public safety rather than department and commissioner of 
motor vehicles. 

-1967. Amended section generally to provide for notification of conviction 
to department of motor vehicles only. 

-1965. No. 85: Rephrased section generally requiring filing in quintupli
cate rather than quadruplicate and added last sentence. 

No. 194: Substituted "district courts" for "municipal courts". 
For effective date, transitory provisions, see note set out under § 421a of 

Title 4. 
Cross references. Police report of arrest or accident, see § 1011 of this title. 
Recommendation that operator be required to attend a driver re-training 

course, see § 722 of this title. 

Subchapter 3. Suspension and Revocation 

§ 671. Procedure 

(a) In his discretion, the commissioner may suspend indefinitely 
or for a definite time, the license of an operator or the right of an 
unlicensed person to operate a motor vehicle upon not less than 
five clays' notice. He may order the license delivered to him, when
ever he has reason to believe that the holder thereof is an im
proper or incompetent person to operate a motor vehicle, or is oper
ating improperly so as to endanger the public. If, upon receipt of 
such notice, the person so notified shall request a hearing, such 
suspension shall not take effect unless the commissioner, after 
hearing, determines that the suspension is justified. Not less than 
six months from the date of suspension and each six months there
after, a person upon whom such suspension has been imposed may 
apply for reinstatement of his license or right to operate or for a 
new license. Upon receipt of such application, the commissioner 
shall thereupon cause an investigation to be made and, if so 
requested, conduct a hearing to determine whether such suspen
sion should be continued in effect. 

(b) In his discretion, the commissioner may suspend for a period 
not exceeding fifteen days the license of an operator, or the right of 
an unlicensed person to operate a motor vehicle, without hearing, 
whenever he finds upon full reports submitted by an enforcement 
officer or motor vehicle inspector that the safety of the public has 
been or will be imperiled as a result of the operation of a motor 
vehicle by such operator or unlicensed person. 
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(c) Except as otherwise provided n this title, in his discretion,' 
the commissioner may suspend for a;definite time the license of an 
operator, or the right of an unlicensed person to operate a motor 
vehicle whenever such person has been convicted of an offense 
specified in this title or of any ot'ier offense, the commission of 
which he has reason to believe may involve the operation of a 
motor vehicle or may render the pc;rson guilty thereof an unfit per
son to operate a motor vehicle, btitI'such suspension shall not be for 
a period in excess of the maxi um term of imprisonment pro
vided by statute for the offense inNblved. 

(d) The commissioner shall not suspend the license of an opera
tor, or the right of an unlicensedjperson to operate a motor vehicle. 
while a prosecution for an offensE, under this title is pending against 
such person, unless he finds upon full reports submitted to him by 
an enforcement officer or motor! vehicle inspector that the safety 
of the public will be imperiled b' permitting such operator or such 
unlicensed person to operate a motor vehicle, or that such person is 
seeking to delay the prosecution; but if he so finds, he may suspend 
such. license or right pending a;final disposition of the prosecution. 

(e) The commissioner shall -lot suspend the license of an opera
tor, or the right of an unlicens ► d person to operate a motor vehicle 
for any cause which has constituted the subject matter of a prose
cution in which the conviction of such person has not been obtained. 

(f) The commissioner shall revoke licenses when required by 
law, and such revocation shall .lot entitle the holder of such license 
to hearing. 

(g) Hearings under the provisions of this section.shall be held 
in accordance with the provisi^ ns of sections 105-107 of this title 
and at such time and place a; the commissioner may determine. 
It shall be in the discretion of she commissioner to determine as to 
the granting to a petitioner t'ierefor of hearings and subsequent 
hearings upon suspension orders issued under the provisions of 
subsections (b)-(d) of this sect-ion. 

1:: isroaY 

Source. V.S. 1947, § 10,160. 1915, No. 104, §§ 1-3. 1939, No. 118. P.I.. 
§ 5108. 193.3, No. 157, § 4806. 1927, No. 74, ,5, 3. 1927, No. 09, § 2. 1925, No. 
70, § 53. G.L. § 4715. 1017, No. 254, § 4600. 1912, No. 148. P.S. § 4096. 
1906, No. 113, § 3. 1904, No. 86, §§ 4, 9. 

Cross references. Police report of arrest or accident, see § 1011 of this title. 
Suspension of license for failure to show adequate financial responsibility, 

see § 801 et seq. of this title. 
Suspension of license for second infraction of speed laws, see § 1144 of this 

title. 
ANNOTATIONS 

1. Period of time. The period of time for which commissioner may suspend 
or revoke the license of persons convicted of driving while under suspension 
Under § 674 of this title is graduated depencling on the terms of imprison
ment provided therein. 1958-60 Op. Atty. Gen. 

2. Penalty. Under prior law the penalty provided was the same whether 
the violation be the first or a subsequent one-a fine (maximum of $500), a 
term of imprisonment (maximum of two years), or both. 1958-60 Op. Atty. 
Gen. 235. 
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§ 671a. Suspension or revocation for out-of-state conviction 

(a) The commissioner of motor vehicles may revoke or, suspend 
the license of an operator or the right of an unlicensed person to 
operate a motor vehicle when the operator or person has been con
victed of an offense by a court of any other state when the offense, 
if committed in Vermont, would authorize the commissioner to 
make the revocation or suspension, provided, however, that the 
commissioner may not order the revocation or suspension based 
upon any conviction of the operator in any other state until after 
notice and due hearing, if the .person or operator of the motor 
vehicle requests such a hearing within ten days from notice by the 
commissioner; if no request for a hearing is made, the commis
sioner may revoke or suspend such license for the statutory period. 

(b) Documentary evidence from another state shall be prima 
facie evidence only of the commission of the offense charged. 

(c) An appeal from the decision of the commissioner of motor 
vehicles shall lie to a district court in the county of the residence 
of the person or operator provided such appeal is taken within 
thirty days from the sending by certified mail to the person or 
operator of such decision. Hearing before the district court shall be 
de novo and upon the decision of the district court adverse to the 
appellant, the clerk of said court shall certify such decision to the 
commissioner of motor vehicles who shall suspend or revoke the 
right to drive a motor vehicle accordingly.-1959, No. 234, §§ 1-3; 
amended 1965, No. 194, § 10, eff. July 1, 1965, operative Feb. 1, 
1967. 

HISTORY 

Amendments--1965. "District court" substituted for "municipal court". 
Effective date, transitory provisions, see note set out under § 421a of 

Title 4. 

672. Suspending or revoking right of nonresident operator 

The commissioner may suspend or revoke the right of any non
resident operator to operate a motor vehicle in this state for the 
same causes and under the same conditions and in the-same man
ner that he could suspend or revoke the license of any resident 
operator. Thereupon the right of such nonresident operator to oper
ate any motor vehicle in this state shall terminate and he shall be 
subject to the same penalties as a resident operator who operates 
after the suspension or revocation of his license. 

HISTORY 

Source. Y.S. 1947,'§ 10,161. P.L. § 5109. 1927, No. 74, § 3. 1927, No. 69, 
§ 2. 1925, No. 70, § 34. 

§ 673. Repealed. 1967, No. 147, § 53(b), eff. Oct. 1, 1968. 

HISTORY 

Former section 673 related to suspension of license of aid recipients. 

495 
0 



ANNOTATIONS UNDER FORMER 673 

L Bankruptcy. Where overseer of poor requests suspension of operator's 
license of person who received assistance, because he had been discharged in 
bankruptcy, the commissioner of motor vehicles should hold a hearing on the 
question of suspension, and require the town to show its claim against the 
bankrupt was not affected by the discharge in bankruptcy before suspending 
the bankrupt's license to operate. 1964--66 Op. Atty. Gen. 169. 

2. Hearing. Commissioner may, in his discretion and before hearing, sus
pend operator's license of any person receiving assistance as provided in sec
tion. 1940 Op. Atty. Gen. 291. 

673a. Habitual offenders 

(a) The commissioner shall revoke the license of an operator or 
the .right of an unlicensed person to operate a motor vehicle for a 
period of two years when the person is an habitual violator of the 
motor vehicle laws. 

(b) The term "habitual violator" as used herein shall mean any 
person who has been convicted in any court in this state of eight or 
more moving violations arising out of different incidents within a 
consecutive period of five years. 

(c) Upon receipt of the notice of revocation, the person may 
within five days request a hearing solely for the purpose of verify
ing the conviction record, and the revocation shall not take effect 
until the hearing has been held in accordance with the provisions 
of sections 105-107 of this title and the record has been verified.-
Added 1969, No. 231 (Adj. Sess.). 

§ 674. Operating after suspension, revocation or refusal of license, 
penalty 

(a) A person whose license or whose right to operate a motor 
vehicle has been revoked, suspended or refused by the commis
sioner of motor vehicles shall not operate or attempt to operate a 
motor vehicle upon a public highway until the right of such pet-son 
to operate motor vehicles has been reinstated by such commissioner 
by subsequent license or otherwise. A person who violates a provi
sion of this section shall be fined not more than $500.00 or be 
imprisoned not less than ten days nor more than thirty clays for the 
first offense, not less than thirty days nor more than ninety days 
for a second offense, and shall be imprisoned not less than ninety 
days nor more than six months for a third offense and not less than 

ninety days nur more than two years for each subsequent offense. 
(b) The provisions of subsection (a) of this section with respect 

to imprisonment shall not be enforced when the violation is based 

on a license suspension or revocation on account of the nonpayment 

of P. poll t^ac.-Amended 1959, No. 20:3, § 1, 2, eft. May 29, 1959. 

HISTORY 

Source. V.S. 1947, § 10,295. P.L. § 51G0. 1927, No. 63, § 2. 1925, No. 70, 
X91. G.L.§4719. 1917, No. 13_2,§ 8, 9. 

Amendments 1959. Subsection (a): Changed penalty provision. 
Subsection (b) : Added. 

ANNOTATIONS 

Knowledge of Suspension, I Right to counsel, 4 
Penalty, 2 Separate proceedings, 6 
Prior convictions, 5, 6 Suspension of sentence, 3 

Generally, 5 
Separate proceedings, 6 
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1. Kr.owledy,e of suspension. I)efendant's alley,ed failure to receive delivery 
of notice of suspension of driver's license, mailed by certifier! mail, two notices 
of the arrival of which were placed in defendant's mailbox, was not su;:icient 
to bar conviction for operating a motor vehicle after suspension of license. 
State v. Cattanach (1970) - Vt. -, 271 A .2d 823. 

Where the evidence supports a finding that the offender had knowledge that 
his license had been suspended, actual delivery and receipt of the registered 
mail is not essential to a conviction under this section for driving under sus
pension. State v. lfebert (1964) 12.1 Vt. 377, 205 A.2d 816. 

2. Penalty. The 1959 amendment was clearly intended to graduate the 
penalty, making it increasingly severe as to maximum imprisonment for each 
subsequent violation, but maintaining the same maximum fine. 1959-60 Op. 
Atty. Gen. 255. 

For a first and second offense the language of this section appears to give 
court the option of assessing a tine, but subsequent offenses are punishable 
only by imprisonment. Id. 

A person con-ncteu for a third, or subsequent, time of driving under suspen
sion, when the initial suspension arose out of nonpayment of poll taxes, could 
not be penalized, at least under this section. Id. 

3. Suspension of sentence. Court had power to suspend sentence pursuant 
to section 1008 of Title 28. 1958-ti0 Op. Att.:. Gen. '235. 

.1. Right to counsel. The maximum sentence under this section is 30 days for 
tt first offense and the fact that a person when fined could elect the alternative 
sentence under 'i 7221 of Title 13 would not bring the matter within the 6
months period of punishment set out in S 6503 of Title 13, relating to assio 
ment of counsel. 1964-66 Op. Atty. Gen. 112. 

5. Prior convictions -Generally. This section does not provide the procedure 
to he follo-ved in a case involving a prior conviction or convictions, however it 
is clear that the penalty is to be graduated according to the status of the, 
respondent as to prior similar convictions and the procedure to be followed 
in such cases is discretionary with the trial court. State v. Cameron (1967)

22^,Y2'1 6 Vt. 224, .\."d 276. 
Defendant convicted under this section could not be sentenced as recidivist' 

where information (lid not charge him with prior convictions. Id. 
If prosecution intends to ask that greater punishment be imposed because 

of prior convictions under this section, allegation of prior convictions is neces
saes in order that accused be clearly taformed of charge he is called to meet 
and complaint must allege every fact affecting deg-zee of punishment. Id.. 

Notice of intention by prosecution to ask that greater punishment be imposed 
because of prior convictions under this section must be given before arraign
ment or trial to provide accused with opportunity to resolve propriety of insist
ing on constitutional and statutory rights and this must be done by charging 
principal offense and prior convictions in two parts in complaint. Id. 

Fact of prior convictions does not hecome material until after conviction 
of accused on substantive offense on trial and then only for purpose of ena
bling trial judge to impose proper sentence. Id. 

6. -Separate proceedings. \where accused denies prior convictions, question

is to be withheld from jury trying, principal charge. State v. Cameron (1967)

126 \'t. 2.14, 227 A.2d 'i76.


Separate proceeding to determine liability of accused to punishment as sub
sequent offender is criminal rather than civil one anti procedure in such case 
is in general same as in trials of criminal offenses with accused having rights 
granted on trial for criminal offense. fd. 

If accused genie-t sufficiency of record alleged as to prior convictions or his 
identity with person so convicted and waives jury trial, question of prior con
viction; is to be resolved by trial court after hearing and findings of fact. I-1. 

11831-1195. Repealed. 1969, No. 2G7 (Adj. Sess), 5 11, efT. 
July 1, 1970. 

HISTORY 

Former a^ 118:'_1195, relating to drunken driving are now covered by 
1201 et seq. of this title. 
Prior to repeal: 
Former § 1191 was amended by 1967, No. 362 (Aclj. Sess.), a 1. 
Former'§ 1192 was amended by 1067, No. 35. 
Former a 1194 was amended by 1967, No. 362 (Adj. Sass.), 2. 
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ANNOTATIONS UNOeR FonN(ER § 1183 

Admissibility of evidence, 9a Intoxication (cont.)

Burden of proof, 8 Evidence of, 3

Charge to jury, 11 Refusal to take test, 4

Defenses, 7 Operation of vehicle, 5

Degree of intoxication, 2 Place of operation, 6

Evidence generally, 9 Questions for court, 10a


Admissibility, 9a• Questions for jury, 10 
Evidence of intoxication, 3 Refusal to take test for intoxi-
Intent, 1 cation, 4 
Intoxication, 2-4 Subsequent conviction, 12 

Degree of, 2 

1. Intent. In prosecution under this section no question of intent is involved. 
State v. Hedding (1945) 114 Vt. 212, 42 A.2d 438. 

2. Intoxication-Degree of. Person operating motor vehicle while in the 
slightest degree under the influence of intoxicating liquors is within the prohi-' 
bition of this section. State v. Bradbury (1955) 11S Vt. $S0, 110 A.2d 710; State 
v. Storrs (1932) 105 Vt. 180, 163 Atl. 560, 142 A.L.R. 560, 47 A.L.R.2d 588, 
46 Yale LJ. 1414. 

3. -Evidence of. Testimony of service station attendant in prosecution of 
defendant for driving in an intoxicated condition, that attendant saw defend
ant drive the automobile into service station while defendant was in an intoxi
cated condition, sumc.,ently constituted direct evidence of operation of vehicle 
by defendant. State v. Bruce (1967) 125 Vt.::G7, 231 A.2d 107. 

Recognition of fact of intoxication requires no peculiar scientific knowledge 
or training and may be evidenced by predisposing circumstances, namely, 
drinking of intoxicants and by prior and subsequent condition of subject. State 
Y. Coburn (1960) 122 Vt. 102, 160 A.2d 349. 

A layman is competent, on the basis of observation, to testify as to the state 
of respondent's sobriety. State v. Brown (1965) 125 Vt. 58, 209 A.2d 324. 

Recognition of fact that person is in drunken or intoxicated condition 
requires no peculiar scientific knowledge. State v. Demers (1954) 11S Vt. 175, 
10'2 A.2d 345. 

4. -Refusal to take test. Refusal of motorist, charged with driving while 
under influence of intoxicating liquor, to submit to any test, cannot be used to 
create any unfavorable inference against him. State v. Redding (1961) 122 
Vt. 379, 172 A.2d 599. 

A criminal trial on a charge of operating a motor vehicle while under the 
influerce of intoxicating liquor is a distinct and separate proceeding from a 
hearing to determine whether an operator's license should be suspended 
because of the holder's refusal to submit to a sobriety test. State v. Muzzy 
(1964) 124 Vt. 222, 202 A .2d 267. 

3. Operation of vehicle. Under this section attempting to operate and opera
tion mean the same thing. State v. Parker (1963) 123 Vt. 369, 1S9 A.2d 540. 

By admittedly sitting behind steering wheel of an automobile, with 
engine running while car was in motion, a motorist was operating a motor 
vehicle within provisions of this section. State v. Hediding (1961) 122 Vt. 379, 
1i° A.2d 599. 

Turning of ignition switch which put self-starter of automobile in motion 
was operating motor vehicle, within meaning of this section. State v. Storrs 
(1932) 105 Vt. 18U, 165 Att. 560, 47 A.L.l .2d : 60, 46 Yale L.J. 1411. 

Section intended to forbid intoxicated person to do anything regarding 
mechanism of motor vehicle whether it has erect on engine or not. Id. 

Where defendant, while under influence of intoxicating liquor, steered or 
attempted to steer his automobile while it was being towed, lie "operated" such 
automobile within meaning of this section. State V. Tacey (1930) 1U2 Vt. 439, 
160 Ati. 63, 68 i.L.I:. 1:,531,47 A.L.R.2d 581. 

6. Place of operation. This section doe not provide that the offense involved 
must have been committer! on an established, bud out, or public highway and 
tin offense under this sect:',n need not nces; trily occur on a public highway. 
State v. Bruce (1967) 1'6 1't. 3,;7, 231 A.23 107. 

Section is desi^-ntd to protect public from injury to person or property- by 
drunken operation of vehicles on the public highways. Slate V. Bromley (195'3) 
117 Vt. 223, SS A.2d See also State v. Sanford (1954) 118 Vt. 242, 108 A.2d 
51;). 

A parking spice used for public and general circulation of vehicles may be 
a public highway hereunder. State v. Bromley (1D52) 117 Vt. 223, S8 _\ 2d S33. 

7. Defenses. In prosecution for driving while under inllu once of intoxicating 
liquor, it was proper for defendant to account for his abnormal locomotion and 
coordination, where these conditions are suhstantialiy relied upon by the state. 
Slate v. Frisson (1955) 110 Vt. 48, 117 A.2d 255. 
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S. Burd' n of proof. When evidence relied upon to chow that respondent was 
v.nder intluenc! of intoxicating liquor When he operated his automobile is 
entirely c:rc'1m.tantial, circunnStanccs p:'ovP.l must exclude every reasonable 
hypothesis except that the respondent is guilty, and such evidence must he so 
cogent as to exclude every rca,07ubie theot consistent with respondent's inno
cence. State v. Sanford (19.54) 118 Vt. 212, 1U$ A.2d 516. 

9. Evidence generally. Conviction of driving while intoxicated would be s'-s
tained where breath tort and persuasive evidence of defendant's symptoms 
showed him to have been intoxicated and he admitted haying had beer and 
whiskey the afternoon of his arrest. State v. Magoon (1070) - Vt. -, 264 
A .2d 779. 

Evidence of a prior conviction is inadmissible and prejudicial. State Y. 
Fournier (1963) 123 Vt. x'.'30, 193 A.2d 924. 

Exclusion of auestiort asked on cross-examination of arresting officer as to 
what complaint the witness made against the respondent when the latter was 
brought to the jail, the ofrcer havir., testified as to the respondent's inebri
ated condition and the evidence being offered as tending to show that the offi
cer was uncertain what offense ought to be charged, since record showed no 
warrant was issued until two days later, (lid not constitute abuse of discretion, 
since offered evidence had only remote bearing upon issue and was speculative 
in nature. State v. Windsor Schoolcraft (1939) 110 Vt. 3:13, 8 A.2d 632. 

9a. Evidence -Admissibility. Failure to give defendant who voluntarily tool: 
intoximeter test warnings as to his right to counsel and to remain silent (lid 
not preclude admission of evidence as to result of such tests. State v. La 
Fleche (1969) 127 Vt. 432, 253 A.2d 124. 

Trial court's ruling that state police officer trained in use of photoelectric 
intoximeter was competent to testily to results of test of breath of defendant 
accused of driving when under the influence was not subject to revision on 
appeal unless record made it clear that reception of the testimony was error 
as a matter of law. State v. Magoon (1970) - Vt. -, 264 A.2d 770. 

It is not essential that devices for testing breath, such as the photoelectric 
intoximeter, be operated b v a scientist, or that the operator understood the 
technical and scientific functioning of the device before the operator can be 
found competent to tee ify to the results. Id. 

Proper administration of a breath test must be fully established before 
results may he admitted in evidence, including full proof that the equipment 
was in proper order, the operator qualified and the test correctly oven. Id. 

Where officer administering breath test with photoelectric intoximeter had 
sufficient knowledge, experience and training to properly Set up, operate and 
read the intoximeter, the fact that he was unable to explain the technical work
ings of the intoximeter or precisely identify the constituents of the chemical 
substances used did not render the results of the test inadmissible as a matter 
of law. Id. 

The results of accepted chemical testing methods need not be infallible to 
be admissible, and if a test affords reasonable assistance to the triers of facts, 
technical shortages in the manner or method of proof may affect the weight 
of the results but dd not control their admissibility. Id. 

10. Questions for jury. In absence of prove; objection, ev:dence that a motor 
vehicle opernto_, charged with driving while under influence of intoxicating 
liquor, refused to take a test under ; 1191 of. this title was for consideration of 
jury. State v. Hedding (1961) 122 Vt. 370, 172 A.2d 599. 

Where there was substantial evidence fairly and reasonably tending to prove 
that parking space, on which offense occurred, was at time of alleged offense 
open to public and general circulation of vehicles, issue of whether parking 
space constituted public highway was for jury. State Y. Bromley (19-52) 117 
Vt. 225, 88 A.2d 83:1. 

In prosecution for driving motor vehicle while under influence of intoxicat
ing liquor. whether respondent or another was driver of car at time in question 
Was question for jury. State v. Coomer (1932) 105 Vt. 175, 163 Atl. 555, 04 
A.L.R. lo:'3. 

10a. Questinns for court. Whether state police officer was a qualified op-ra
tor of photoelectric intoximeter used to administer breath test anti whether 
test was properly conducted was for the trial court to determine on the evi
dence at hand. State v. i\h'tgoon (1970) - Vt. -, 264 A.2.1 779. 

11. Charge to jury. In a prosecution for driving, while und-r the influence of 
intoxicating liquor, where evidence tltit the driver had refused to take a test 
under § 1191 of this title was for consideration of the jury due to lack of proper 
objection, trial court's charge which clearly pointed out that driver has 
right •o refuse the tests was proper. State v. Redding (1961) 1221 Vt. 379. 
17'2 AN 599. 

Where supplemental charge, for purpose of curing error in original charge, 
was given after consideration of case by jury and when they were ready to 

report their verdict, but before its delivery; and after such supplemental 
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charge. to which no exception Was taken either as to time or circumstances 
of delivery or otherwise, jury gave case further consirleration and returned 
verdict, claimed error in original char,te cuuld not b-a raised by motion to set 
aside verdict. State v. Fos.; (192h) 100 Vt. 32, 134 At!. 6,;6. 

\Vhere supplemental charge, to which no objection was made or exception 
taken, was more favorable to respondent than original charge, and delivered 
at time to emphasize its purport in mind.i of jury, it was assumed that jury 
after retirement gave it careful consideration and due weight in reaching 
their verdict; hence prejudice to respondent did not appear. Id. 

12. Subsequent conviction. On subsequent conviction court in its discretion 
could impose fine, suspend jail sentence and place defendant on probation but 
had no authority to remit fine imposed or any part thereof. 1936 Op. Atty. 
Gen. o78. 

ANNOTATIONS UNDER FORMER § 1184 

1. Duplicate analysis. Where blood test to determine degree of intoxication 
is made, neither this section nor 18 V.S.A. § 504 requires state to make a dupli
cate for and at request of person whose blood is tested. 1958 Op. Atty. Gen. 99. 

ANNOTATIONS UNDER FORMER § 1185 

Conviction, 2 Procedure, 3 
Nature of revocation, 1 Reinstatement, 4 

1. Nature of revocation. It is mandatory that commissioner revoke license, 
without hearing, of person convicted under section. 1040 Op. Atty. Can. 291. 

2. Conviction. Where state's attorney entered nolle, after motor vehicle 
operator who had pleaded guilty to driving under influence, later filed motion 
to strike plea, which was granted and case set for trial, there was no convic
tion and revocation of license was vacated as not authorized by section. 1940 
Op. Atty. Gen. 290. 

3. Procedure. Under this section the revocation of a license of a person con
victed of operating a motor vehicle while under the influence of intoxicating 
liquor is not accomplished by order of the convicting court, nor is mandatory 
suspension included in the penal sanction which may be imposed under sec
tion 115.; of this title; by operation of this section suspension is accomplished 
forthwith by administrative action when judgment of guilty has been entered 
and the licensee identified as the offender. In re folio v. Malloy (1967) 126 
Vt. 424, 234 A.2d 336. 

4. Reinstatement. Until the specified period of suspension has expired, the 
commissioner is without authority to reinstate an operator's license and then 
only upon adequate proof that the applicant is a proper person to whom a 
license should be 6 -ranted. In re Bolio v. Malloy (1967) 126 Vt. 424, 224 A.2d 
336. 

ANNOTATIONS UNDER FORMER' § 1187 

1. Procedure. Failure to allege a prior conviction in an information charg
ing violation of section 1183 of this title, operating under the influence, does 
not prevent the commissioner of motor vehicles from revoking the offender's 
driver's license upon conviction for the second offense and from refusing to 
reissue such license until the expiration of six years, as provided by this sec
tion, since the suspension is not penal in r.nture but is designed to promote 
public safety and therefore the "recidivist" statute, section 674 of this title, does 
not apply, and also because the revocation is not by the convicting court, but 
by the commissioner pursuant to valid regalations. 19664S Op. Atty. Gen. 156. 

2. Reinstatement. Upon a second conviction the commissioner is without 
authority to re-license an offender for a period of six years and only upon due 
proof that the applicant is a proper p-rson to ox-rcise operating privilege: on 
the public highways. In re L'olio v. Malloy (19 7) 12d \'t. 421, 23:11 A.2rl 2.3%. 

Where petitioner's identity with two ofconses of operating motor vehicle 
while under influence of iatoxicatiri liquor or drugs was established, commis

sioner of motor vehicles was without authority to hear and determine his appli
cation for reinstatement of his license to operate motor vehicle until expira
tion of six-year period specified by this section whether or not the first convic
tion was alleged and proved in prosecution for ssscond otfcnse. Icl. 

ANNOTATIONS UNDER FORMER 1183 

Arrest, 3 Questions for court, 8 
Consent required, 1 Questions for jury, 7 
Evidence, 6 Unconscious person, 5 
Offense, defined, 2 Waiver of rights, 4 

1. Consent required. Consent to the taking of any of the permitted tests is 
required to be real artd nowhere do these statutes substitute an implication 
for an expressed consent to a test. State v. Ball (1962) 123 Vt. 26, 179 A.2d 
466. 
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2. Offense, defined. When consideration is given to every word and phrase 
in this section, it is concluder] that the legislature intended the words "any 
offense" as used herein to jnclude a situation where a person is not actt.aUy 
seen driving but the arresting officer has taken him into custody for the 
offense of intoxication, under section 660 of Title 7, and has reasonable grounds 
to believe that the person was operating a motor vehicle while intoxicate+l. 
1964-66 Op. Atty. Gen. 293. 

3. Arrest. That defendant accused of driving under the influence of intoxi
cating liquor had not been arrested or taken into custody prior to the time he 
consented to a blood test to determine alcoholic content did not render the 
results of the test inadmissible. State v. Bassett (1970) -- Vt. -, 266 A .2d 
438. 

Arrest is not a statutory prerequisite to the admissibility of a chemical 
breath test analysis under the provisions of this section if such test is atifninis
tered with the respondent's consent. State v. Brown (1965) 125 Vt. 58, 209 
A.2d 324. 

4. Waiver of rights. Agreement by a motorist to the taking of a blood .sam
ple under this section does not waive his rights under statutes dealing with the 
taking of blood in a prosecution for driving while under the influence of 
intoxicating liquor. State v. Auger (1963) 124 Vt. 50, 196 A.2d 562. 

5. Unconscious person. Under this and the following sections of this title, 
blood tests taken from those unconscious from injury or drink are it:admissible 
in evidence in a driving while intoxicated prosecution, unless the respondent 
consents, at some point, either to the taking or the admission of the results. 
State v. Ball (1962) 123' Vt. 26, 179 A.2d 466. But see, State v. Pierce (1958) 
120 Vt. 372, 141 A.2d 419. 

6. Evidence. Trial court's ruling that state police officer trained in use of 
photoelectric intoximet.'r was competent to testify to results of 'lest of breath 
of defendant accused of driving when under the influence was not subject to 
revision on appeal unless record made it clear that reception of the testimony 
was error as a matter of law. State v. Magoon (1970) - Vt. -, 264 A.2d 779. 

It is not essential that devices for testing breath, such as the photoelr:tric 
intoximeter, be operated by a scientist, or that the operator understood the 
technical and scientific functioning of the device before the operator car. be 
found competent to testify to the results. Id. 

Proper administration of a breath test must be fully established before 
results may be admitted in evidence, including full proof that the equipment 
was in proper order, the opera or qualified and the test correctly given. Id. 

Where officer administering breath test with photoelectric intoximeter had 
sufficient knowledge, experience and training to properly set up, operate and 
read the intoximeter, the fact that he was unable to explain the technical 
workings of the intoximeter or precisely identify the constituents of the cberni
cal substances used did not render the results of the test inadmissible as a mat
ter of law. Id. 

Tie results of accepted chemical testing methods need not he infallible to ne 
admissiide, and if it test affords reasonable assistance to the trier:; of facts, 
technical shortages in the manner or method of proof may affect the weight of 
the re.,ul:s but do not control their admi.isibility. Id. 

`The blood analysis of a driver, who has consented] to the taking of bloo.l, 
without arrest, is admissible in evidence. State Y. Auger (1963) 1'21 Vt. 50, 
196 :1.2d 562. 

7. Questions for jury. The identification and authentication of a blood sam
ple taken under this section and sections, llb'J-1194 of.this title is a factual 
issue, so long as enough is shown to allow the trial court to rule favorably on 
its relevance, and also on its admissibility as against any possible prejudice to 
the respondent. State v. Auger (1963) 121 Vt. 50, 196 A.2d 562. 

8. Questions for court. Whether state police officer was a qualified operator 
of photoelectric intoximeter used to administer breath test and whether test 
was properly conducted was for the trial court to determine on the evidence at 
hand. State v. Magoon (1970) - Vt. -, 264 A .2d 779. 

ANNOTATIONS UNDER FORMER § 1189 

1. Presumption. Statute establishing presumption of intoxication in connec
tion with tests for intoxication does not limit the introduction of any other 
competent evidence on the question of whether or not defendant was under the 
influence of intoxicating liquor. State v. La Fleche (1969) 127 Vt. 482, 253 
A.2d 124. 

Testimony by pathologist concerning statistical data with reference to blood 
tests generally, not in any way related to the respondent, does not neutralize 
the presumption of subdivision (3) of this section. State v. Drown (1965) 125 
Vt. 58, 209 A.2d 324. 
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ANNOTATIONS UNDER FORMER § 1190 

Burden of proof, 5 Questions on appeal, 6 
Construction, 1 Retention of sample, 3 
Presumptions, 4 Who may request, 2 

1. Construction. A reworking of statutory language will not be undertaken 
if the statutory provisions, as they stand, are meaningful in connection with 
tfieir avowed purpose. State v. Auger (1963) 124 Vt. 50, 196 A.2d 562. 

The provisions of this section pertaining to chemical tests of the blood and 
section 1194 of this title pertaining to urine and breath tests stand separately 
and are not to be read into one another. State v. Brown (1965) 125 Vt. 53, 
209 A.2d 324. 

2. Who may request. Under this section, only an officer of the department 
of public safety may request the making of a chemical blood test. State V. 
hall (1952) 123 Vt. 26, 17b A .2d 466. 

Fact that physician was called by radio dispatcher rather than enforcement 
officer did not constitute fatal defect in statutory procedure where breath test 
was taken precisely as ordered by section 1194 of this title by enforcement 
officer of department of public safety. State v. Brown (1965) 125 Vt. 53, 209 
A2d 324. 

3. Retention of sample. This section and section 1194 of this title do not 
require the retaining of a blood sample by the doctor or state trooper. State v. 
Auger (1963) 124 W. 50, 196 A.2d 562. 

4. Presumptions. Under this section the state is entitled to the benefit of a 
presumption that the doctor carried out his duties in accordance . ith the 
statutory admonition, unless and until contrary evidence is introduced. State 
v. Auger (1963) 124 Vi. 50, 196 A.2d 562. 

5. Burden of proof. Under this section the state need not demonstrate in 
detail that each step in the withdrawal of blood was consistent with care and 
prudence. State v. Auger (196:3) 124 Vt. 50, 196 A.2d 552. 

6. Questions on a-peal. Objection. mane for the first time after verdict, that 
blood sample talon pursuant to this section was taker at the request of an 
improper officer, may not be considered on appeal in the absence of any evi
dence as to the identity of the officer. State v. Lumbra (1962) 12'2 Vt. 467, 177 
A .2d 356. 

ANNOTATIONS UNDER FORMER § 1191 

Alternative choice, 4 Inference on refusal, 2 
Appeals, 5 Review, 7 
Construction with other laws, 6 Unconscious persons, 1 
Criminal offense, 3 

1. Unconscious persons. Under this section, blood tests taken from a respond
ent who is unconscious from injury or drink are inadmissible in evidence to a 
prosecution for driving while intoxicated unless the respondent consents, at 
som,ai point, either to the taking or the admission of the results. State V. Ball 
(1962) 123 Vt. 26, 179 A.2d 466. But see, State v. Pierce (1958) 120 Vt. 373, 
141 A.2d 419. 

2. Inference on refusal. Refusal of a motorist, charged with driving while 
under the influence of intoxicating liquor, to submit to any test, cannot he used 
to create any unfavorable inference against him. State v. Hedding (1961) 122 
Vt. 379, 172 A.2d 599. 

3. Criminal offense. Refusal of a motor vehicle operator to, take the tests 
offered is a privilege given by the legislature and suspension of license result
ing therefrom is not a cot fiction of a criminal offense. State v. Redding 
(1961) 122 V t.379, 172 A.2d 599. 

4. Alternative choice. A person charged with a violation of section 1183 of 
this title is not required to submit to a test under this section, but is given the 
choice of taking the chance that an unfavorable test result would aid in his 
conviction, or by refusing, lose his license for a period of six months. State v. 
Muzzy (1964) 124 Vt. 222, 202 _\.2d 267. 

5. Appeals. The supreme court has no jurisdiction to entertain an appeal 
from an order made under this section. State v. Muzzy (1964) 124 Vt. 222, 
202 A .2d 267. 

6. Construction with other laws. A person under arrest only for intoxication 
under section 562 of Title 7 but not for operating a motor vehicle while under 
the influence of intoxicating liquor, is not subject to the summary hearing and 
poxsible suspension of his driving privileges under this section. State v. 
Laplaca (1966) 126 Vt. 171, 224 A.2d 911. 

The jurisdiction of the court to hold the summary hearing provided for in 
this section extends only to persons "so arrested" under section 1183 of this 
title, and who refuse the test. Id. 

The arrest, or otherwise taking into custody provided for in section 1188-of 
this title, is "for any offense involving; his operation of a motor vehicle while 
under the influence of intoxicating liquor". Id. 
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The offense referred to is sat forth in section 1183 of this title entitled 
"Operating under influence of intoxicating liquor or drugs". Id. 

Where respondent was not under arrest for a violation of section 1188 of 
this title, nor was he otherwise in custody for any violation of the motor vehi
cle law involving operating a motor vehicle while under the influence of intoxi
eating liquor or drugs at the time he refused to submit to the various tests,, 
the statutory prerequisites had not been complied with to make his refusal to 
take such test subject to the risk of losing his light to operate a motor vehicle 
under this section and section 11S8 of this title. Id. 

7. Review. Where record showed that motorist refused to submit to blood 
alcohol test while under arrest for public intoxication but not while under 
arrest for violation of law involting operating vehicle while intoxicated, 
whether municipal court exceeded its jurisdiction in suspending operator's 
license under statute providing for such suspension in event of refusal to sub
mit to such test after arrest for driving while intoxicated presented substan
tial question of law affecting merits and writ of certiorari would issue. State v. 
Laplaca (1966) 126 Vt. 171, 224 A -2d 91t. 

ANNOTATIONS TINDER FORMER § 1194 

Construction, 1. Questions for court, 7 
Discretion of court, 3 Retention of blood samples, 4 
Evidence, 5 Who may test, 2 
Instructions, 6 

1. Construction. The provisions of section 1190 of this title pertaining to 
chemical tests of the blood and this section pertaining to urine and breath 
tests stand separately and are not be to read into one another. State v. Brown 
(1965) 125 Vt. 58, 209 A .2d 324. 

2. Who may test. Trained enforcement officers of the department of public 
safety are authorized to administer chemical breath tests by means of an 
intoximeter. State v. Frown (1965) 125 Vt. 58, 209 A.2d 324. 

3. Discretion of Court. It was within discretion of court to determine that 
police officer who gave breath test was qualified operator of intoximeter and 
operated it properly in view of evidence that of icer had undergone period of 
training in operation of instrument, that lie had given test at least twenty-four 
times and that he had been found competent by the inventor of the machine. 
State v. Brown (1965) 125 Vt. 5S, 209 A.2d 324. 

4. Retention of blood samples. This section and section 1190 of this title do 
not require the retaining of a blood sample by the doctor or state trooper. State 
v. Auger (1963) 124 Vt. 50, 196 A.2d 5G2. 

S. Evidence. Evidence that officer had made some 25 intoximeter tests and 
that he had received instructions concerning its operation was sufficient to 
establi?h that he had knowledge necesary to properly set up, operate and read 
intoximeter. State v. La Fleche (1969) 127 Vt. 4S2, 25° A.°_d 12.1. 

It is not required that officer understand the scientific principles of the 
.intoximeter test in order to testify its to the results of the test he gave. Id. 

Where evidence that intoximeters were periodically tested to assure their 
proper functioning carne into the case without challenge and issue of good 
working order of intoximeter was not raised in trial court, defendant was pre
cluded from prevailing on the point that there was no showing that the intoxi
meter was functioning properly. Id. 

Trial court's ruling that state police officer trained in use of photoelectric 
intoximeter was competent to testify to results of test of breath of defendant 
accused of driving when under the influence was not subject to revision on 
appeal unless record made it clear that reception of the testimony was error 
as a matter of law. State v. Magoon (1970) - Vt. -, 264 A.2d 779. 

It is not essential that devices for testing breath, such as the photoelectric 
intoximeter, be operated by a scientist, or that the operator understood the 
technical and scientific functioning of the device before the operator can be 
found competent to testify to the results. Id. 

Proper administration of a breath test must he fully established before 
results may be admitted in evidence, including full proof that the equipment 
was in proper order, the operator qualified , and the test correctly given. Id. 

Where officer administering breath test with photoelectric intoximeter had 
sufficient knowledge, experience and training to properly set up, operate and 
read the intoximeter, the fact that he was unable to explain the technical 
workings of the intoximeter or precisely identify the constituents of the 
chemical substances used (lid not render the results of the test inadmissible 
as a matter of law. Id. 

The results of accepted chemical testing methods need not he infallible to 
be admissible, and if a test affords reasonable assistance to the triers of facts, 
technical shortages in the manner or method of proof may affect the weight of 
the results but do not control their admissibility. Id. 
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Testimony of physician was properly received in prosecution of defendant 
for driving while intoxicated where physician had examined defendant at 
police hayracks, even thou...h lie was an osteopath rather than a rnsdical doctor 
because he had had training in medical fundamontals including effects of alco
hol. State v. 1 rown (196.1) 125 Vt. 58, 209 A.2d 321. 

6. Instructions. %V'here defendant failed to introduce evidence in rebuttal, 
charge that if there w: s 0.15 per cent or more by weight of alcohol in blood 
created presumption of being under the influence was not erroneous. State v. 
Brown (1965) 125 Vt. 53, 209 A.2d 321. 

7. Questions for court. Whether ollicer was a qualified operator of intoxi
rteter was a question for trial court to first rule upon as a matter of dis
cretion. State v. La Fleche (1969) 127 Vt. 462, 253 A.2d 124. 

Whether state police officer was a qualified operator of photoelectric intoxi
meter used to administer breath test and whether test was properly conducted 
was for the trial court to determine on the evidence at hand. State v. Magoon 
(1970) - Vt. -, 264 A.2d 779. 

Whether officer who gave breath test was qualified operator of intoximeter 
was question for trial court. State v. Brown (1965) 125 Vt. 58, 209 A.2d 324. 

1201. Operating vehicle under the influence of intoxicating liquor 

(a) A person may not operate, attempt to operate, or be in 
actual physical control of any vehicle while tinder the influence of 
intoxicating liquor. 

(b) For purposes of this subchapter, "intoxicating liquor" 
includes "alcohol," "malt beverages," "spirituous liquors" and 
"vinous beverages," as defined in section 2 of Title 7, and any bev
erage or liquid containing any of the foregoing. 

(c) For the purposes of this subchapter, "vehicle" means a 
motor vehicle as defined in subparagraph (15) of section 4 of this 
title; and shall also mean a snowmobile as defined in section 801 of 
Title 31 when on a public highway. 

(d) A person who is an habitual user of or under the influence 
of any narcotiq drug or who is under the influence of any other 
drug, substance or inhalant other than intoxicating liquor to a 
degree which renders him incapable of safely operating a velticle 
may not operate, attempt to operate or be in actual physical control 
of any vehicle. The fact that a person charged with a violation of 
this section is or has been entitled to use such drug under the laws 
of this state shall not constitute a defense against any charge of 
violating this section. 

(e) For the purposes of this subchapter, "drug" means regu
lated drugs as defined in section 4201 of Title 18.-Added 1969, 
No. 267 (Adj. Sess.), 1, eff. July 1, 1970. 

. ANNOTATIONS 

1. Sufficiency of evidence. Defendant's admission that he hail had several 
Canis of beer prior to accident involvin;; auto he was driving, evidence that 
blood test taken at hospital after accident showed a .18% alcohol content, and 
testimony of doctor who was a qualified medical expert that alcoholic content of 
defendant's blood was between .15',c and .201 o when the accident occurred 
sustained verdict of guilty of driving under the influence. State v. Bassett 
(1970) - Vt. -, 266A.2d4:38. 

2. Instructions. In trial for driving under the influence of intoxicating 
liquor, charge that U father gave consent to test of 18 year old defendant 
son's blood, consent was given, even if su!I did not consent, was error, as con
sent to a test can be given oniy by the person requested to take it, but 
reversal was not required where :io harm or prejudice to defendant was not 
demonstrated. State v. Bassett (1970) - Vt. -,266 A.2d 438. 
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j 120 2. Consent to chemical test 
Any parson w i . operates, attempts to operate car is in actual 

physical control of any vehicle iri this state is deemed. to have 
given his consent to the taking of a sample of his blood, breath, 
urine or saliva for the purpose of determining the alcoholic or drug 
content of his blood, breath, urine or saliva. If a person is incapa
ble of decision, unconscious or dead it is deemed that his consent is 
given and that a sample of his blood, breath, urine or saliva may be 
taken. A sample shall be taken whenever a state police officer, 
chief of police, or a police officer employed full time by a town, city 
or incorporated village or sheriff has reasonable grounds to believe 
that the person was operating, attempting to operate or was in 
actual physical control of any vehicle while under the influence of 
intoxicating liquor or drugs.-Added 1969, No. 267 (Adj. Sess.), 
§ 2, eff. July 1, 1970. 

ANNOTATIONS 

Advice of rights, 4 Determination of reasonable 
Basis of consent, 6 grounds, 2 
Consent of others, 5 Opinion or innocence of 
Construction, 1 driver, 3 

Purpose, 1% 

. Purpose. Purpose of implied consent law is to encourage availability 
of scientific evidence of presence of alcohol or drugs, and the law is an expres
sion of the legislature's preference for the results of chemical analysis as a 
means to af:rm or reject the uncertain opinion of a layman derived from 
observation of external symptoms. McGarry v. Costello (1969) Vt. -, 250 
A.2d 402. 

1. Construction. This section deems consent to be given provided the arrest
ing once., has a reasonable basis for believing that the driver was under the 
influence. McGarry v. Costello (1969) - Vt. -, 260 .2d 402. 

2. Determination of reasonable grounds. The responsibility for deciding 
whether reasonable grounds for a request to submit to a test are present 
resides in the first instance with the officer, subject to review by the court 
where the d iver is brought for arraignment. McGarry v. Costello (1969) -
Vt. -, 260 A .2d 402. 

3. Opinion or innocence of driver. Driver's belief that officer had no cause 
to request him to submit to test did not excuse him from submitting to test. 
McGarr; v. Costello (1969) - Vt. -, 260 A.2d 402. 

A claim of innocence of offense charged, even if vindicated by acquittal, 
affords no legal justi;;cation for refusing a test; the questions at the summatv 
proceeding to determine reasonableness and the issues at the criminal trial 
are distinctly di.erent. Id. 

4. Advice of rights. Police request that driver, who had not been arrested, 
taken into custody, or questioned regarding accident he had been involved in, 
submit to test for alcoholic content, made after driver was taken to hospital 
for treatment, d'd not have to be preceded by Miranda warning. State V. 
Bassett (1970) - Vt. -, 266 A.2d 43S. 

The Miranda warning does not apply to blood tests. Id. 
5. Consent of others. In trial for driving under the influence of intoxicating 

liquor, charge that if father gave consent to test of 18 year old defendant son's 
blood, consent was given, even if son did not consent, was error, as consent to 
a test can be given only by the person requested to take it, but reversal was 
not required where no harm or prejudice to defendant was demonstrated. 
State v. Bassett (1970) - Vt. -, 2G6 A.2d 438. 

S. Basis of consent. The granting of a Vermont license to operate a motor 
vehicle is a privilege granted by the state and is subject to reasonable condi
tions in the interests of public safety, among which is operator's implied con
sent to submit to blood tests for alcohol. State v. L)ellveneri (1969) - Vt. -, 
258 A.2d 834. 
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§ 1203. Sample; report of analysis for person 

(a) When a person submits to a blood test, only a physician or a 
registered nurse or a medical technician may withdraw blood for 
the purpose of determining the alcoholic or drug content therein. 
This limitation shall' not apply to the taking of breath, urine or 
saliva specimens. A sufficient amount of blood, breath, urine or 
saliva, as the case may be, shall be taken to enable the person, at his 
option, to have made an independent analysis of the sample, and 
shall be held for 60 days unless sooner collected by the respondent 
for purposes of permitting an independent analysis. All analyses of 
blood, urine or saliva under this section shall be made by the state 
health laboratory, unless the person desires that the independent 
analysis be made elsewhere at his expense. 

(b) Upon the request of the person who submits to a chemical 
test or tests, full information concerning the test or tests shall be 
made available to him or his attorney. 

(c) The state health laboratory, in the case of a test of blood or 
urine or saliva, and in the case of a breath test the police depart
ment which conducted the test, shall forward a copy of all tests 
conducted to the department of motor vehicles.-Added 1969, 
No. 267 (Adj. Sess.), § 3, ef"r. July 1, 1970.; amended 1971, No. 14. 
§ 8, eff. March 11, 1971. 

HISTORY 

Amendments. 1971. Subsection (a): Added exemption relating to taking of 
saliva specimen. 

§ 1204. -; Presumptions 

(a) Upon the trial of any civil or criminal action or proceeding 
arising out of acts alleged to have been committed by it person 
while operating, attempting to operate or in actual physical control 
of a vehicle while under the influence of intoxicating liquor, the 
amount of alcohol in the person's blood or breath at the time alleged 
as shown by chemical analysis of the person's blood, breath, urine 
or saliva shall give rise to the following presumptions: 

(1) If there was at that time 0.05 percent or less by weight of 
alcohol in the person's blood or breath, it shall be presumed that 
the person was not under the influence of intoxicating liquor. 

(2) If there was at that time in excess of 0.05 percent but 
less than 0.10 percent by weight of alcohol in the person's blood or 
breath, such fact shall not give rise to any presumption that the 
person was or was not under the influence of intoxicating liquor, 
but such fact may be considered with other competent evidence in 
determining whether the person was under the influence of intoxi
cating liquor. 

(3) If there was at that time 0.10 percent or more by weight 
of alcohol in the person's blood or breath, it shall be presumed that 
the person was tinder the influence of intoxicating liquor. 

506 



a 

0 

9 

0 

(b) Percent by weight of alcohol in the blood shall be based 
upon milligrams of alcohol per one hundred cubic centimeters of 
blood. 

(c) The foregoing provisions shall not be construed as limiting 
the introduction of any other competent evidence bearing, upon the 
question whether the person was under the influence of intoxicating 
liquor, nor shall they be construed as requiring that evidence of the 
amount of alcohol in the person's blood, breath, urine or saliva 
must be presented.-Added 1:Y69, No. 267 (Adj. Sess.), § .4, eft. 
July 1, 19 7 0. 

120-5. Failure to submit to test 

If the person refuses to submit to a chemical test, it shall not be 
given. If the person is charged with a violation of the vehicle laws 
and upon arraignment enters a plea of not guilty, the court at the 
arraignment or as soon thereafter as is practicable shall hold a 
summary hearing, and take evidence relating to the reasonableness 
of the officer's belief that the respondent was operating, attempting 
to operate or in actual physical control of a vehicle while under the 
influence of intoxicating liquor or drugs. Upon a finding by the court 
that the officer had sufficient reason to believe that the respondent 
was so operating, attempting to operate, or in actual physical con
trol of a motor vehicle, the respondent's operator's license or non
resident operating privilege or the privilege of an unlicensed opera
tor to operate a motor vehicle shall be suspended for a period of 
six months and the respondent shall deliver his operator's license, 

if any, to the court and the court shall forward it forthwith to the 
commissioner of motor vehicles.-Added 1969, No. 267 (Adj. 
Sess.), § 5, eff. July 1, 1970; amended 1971, No. 14, § 9. eff.. 
March 11, 1971. 

HISTORY 

Amendments--1971. Added references to "attempting to operate, or in 
actual physical :ontrol of a vehicle". 

ANNOTATIONS 

Admissibility of evidence, 3 Nature of proceeding, 1
Advice of rights, 7 Opinion or innocence of
Consent of others, 8 driver, 6 
Determination of reasonable Refusal as evidence, 2

grounds, 5 Sufficiency of evidence, 4 

1. Nature of proceeding. Summary district court hearing on reasonablene_s 
of refusal to take intoxication test, and possibility of resultant loss of opera
tor's license for six. months is not a criminal proceeding. State v. Dellveneri 
(1969) - Vt. -, 258 A.2d 834. 

The summary hearing under this section is in the nature of an administra
tive proceeding and is the determination of a civil matter, involving only the 
question whet her defendant should have his license suspended for six months. 
Id. 

Suspension of operator's license for unreasonable refusal to take intoxica
tion test is not, in itself a conviction of a criminal offense. Id. 

2. Refusal as evidence. I efusal to take tests may not be used as evidence in 
a criminal proceeding against refusing party over his objection. State v. Dell
veneri (1969) -- Vt. -, 258 A.2d 834. 
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3. Admissibility of evidence. Evidence of other persons' opinions that a 
driver was not under the influence does not refute an officer's observation3 and 
judgment that he was under the influence and is foreign to the issue and 
properly excluded.'1lcGarry v. Costello (1969) - Vt. -, 260 A.2 d 402. 

4. Sufficiency of evidence. Officer's observance of nearly c•mpt': vodka battle 
and unonrned beer can on floor of auto involved in collision, driver's difficulty 
in producing identification, slow and distinct speech, contradictory 
blpodshot eyes, flushed face and "yes" answer to question whether he had 
been drinking gave the officer adequate and reasonable yreunds .or belief that 
driver was under the influence. McGarry v. Costello (1969) - Vt. -, 260 
A .2d 402. 

S. Determination of reasonable grounds. The responsibility for deciding 
whether reasonable grounds for a request to • submit to a test are present 
resides in the first instance with the officer, subject to review by the court in 
which the driver is brought for arraignment. McGarry v. Costello (1969) -
Vt. -, 260 A.2d 402. , 

6. Opinion or innocence of driver. Driver's belief that officer had no cause 
to request him to submit to test did not excuse him from submitting to test. 
McGarry- v. Costello (1969) - Vt. --, 260 A.2d 402. 

A claim of innocence of offense charged, even if vindicated by acquittal. 
affords no legal justification for refusing a test; the questions at the summary 
proceeding to determine reasonableness and the issues at the criminal trial 
are distinctly different. Id. 

7. Advice of rights. Since deciding whether to refuse to take a test is a 
decision upon a purely administrative matter, i.e. the possible resultant sus
pension of license for six months following a civil summary hearing on reason

ableness of refusal, failure of an arresting officer to advise person arrested of 
his right to counsel before requiring him to decide whether he will take intox
ication test does not violate his constitutional rights or prevent a finding that 
refusal to submit to test was unreasonable. State v. Dellveneri (1969) - Vt. 

258 A.2d 834. 
police request that driver, who had not been arrested, taken into custody, or 

questioned regarding accident he had been involved in, submit to test for alco
holic content, made after driver was taken to hospital for treatment, did not 
have to be preceded by Miranda warning. State v. Bassett (1970) - Vt. -, 
266 A.2d 438. 

The Miranda warning does not apply to blood tests. Id. 
8. Consent of others. In trial for driving under the influence of intoxicating 

liquor, charge that if father gave consent to test of 13 year o1(1 defendant 
son's blood, consent was given, even if son did not consent, was error, as con
sent to a test can be given only by the person requested to take it, but reversal 
was not required where no harm or prejudice to defendant was demonstrated. 
State v. Bassett (1970) - Vt. -, 266 A.2d 438. 

§ 1206. Revocation of license for driving under influence 
After being notified of the conviction of a person for having 

violated a provision of section 1201 of this title, the commissioner 
of motor vehicles shall forthwith revoke the license of such person, 
or revoke his right to operate a motor vehicle, as the case may be.. 
A license shall not be issued to such person until the expiration of 
one year from the date of such revocation, and then only upon the 
presentation of due proof to the commissioner of motor vehicles 
that such person is a proper person to whom a license should be 
granted.-Added 1969, No. 267 (Adj. Sess.), § 6, eff. July 1, 1970. 

§ 1207. Reinstatement of license 

A person whose license or right to operate a motor vehicle has 
been heretofore revoked by the commissioner of motor vehicles 
pursuant to the provisions of section 1206 of this title may make 
application for the issuance of a license on and after the expiration 
of one year from the date of such revocation, and such license may 
be issued pursuant to the provisions of section 1206 of this title.
Added 1969, No. 267 (Adj. Sess.), § 7, eff. July 1, 1970. 

508 



to


is 

W 

0 

0 

1205. -; Second and third convictions 

Upon <i second conviction of a person of violating-'section 1201 of 
this title a license shall not he issued to that person until the expi
ration of six years from the date of such revocation, and then only 
upon presentation of clue proof to the commissioner of motor vehi
cles that the person is a proper person to whom a license should be 
issued. Upon a third conviction a license shall not be issued to the 
person so convicted.-Added 1969, No. 267 (Adj. Sess.), 5 8, efr. 
July 1., 1970. 

§ 1.209. Restrictive probationary license 

(a) Notwithstanding the provisions of sections 1206_1208 of 
this title, if the commissioner finds that revocation, of the license 
of an operator or his right to operate a motor vehicle imposes an 
extreme hardship for which there is no other practical remedy and 
the safety of the public will not be impaired, he may issue a restric
tive probationary license to the operator subject to the restrictions 
and conditions he may deem necessary and subject to immediate 
revocation by him whenever he determines the license has been 
misused. However, he shall notify the department of public safety 
and the probation and parole division of the department of correc
tions immediately upon receipt of the application and may not issue 
the probationary license unless those departments do not object 
within thirty days and the commissioner may grant the license only 
after: 

(1) A period of six months of a revocation for one year, three 
years of a revocation for sit years, or five years of an revocation 
for life has passed, if the subsequent offense has not happened 
within a five-year period of the prior offense. 

(2) A hearing has been held by the commissioner in his dis
cretion. 

(3) The operator has exhibited to the commissioner proof of 
financial responsibility in the sum set forth in section S01 of this 
title. 

(b) The license issued by the commissioner shall: 
(1) Be marked as a restrictive probationary license; 
(2) Contain the restrictions and conditions under which it is 

issued; 
(3) Be the only type of license that the operator may obtain 

during the original period of revocation and' after that period, at 
the discretion of the commissioner depending on the record of the 
operator during the period of the license.-Adde(i 1969, No. 267 
(Atlj. Sess.), § 9, eff. July 1, 1970. 
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§ 1210. Penalties 
(a) A person who violates a provision of this subchapter shall 

be fined not more than $500.00, or imprisoned for not more than 
two years, or both. 

(b) If the death or injury of any person results from a violation 
of section 1201 of this title, the person convicted of the violation in 
lieu of any penalty imposed by subsection (a) of this section shall 
be imprisoned not more than five years or fined not more than 
$2,000.00 or both; however, this subsection shall not prevent the 
imposition of a greater fine or sentence against any person who is 
convicted of any degree of homicide including manslaughter.
Added 1969, No. 267 (Adj. Sess.), § 10, eff. July 1, 1970. 

*From Motor Vehicles Laws of Vermont, 1971. 
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Section 2 - Physical Coordination Tests 

'Physical coordination tests were administered to a suspected DWI offender 

on the scene by the arresting officer prior to the issuing of the Miranda 

and the explanation of Vermont's Implied Consent statute. If the officer 

deemed it appropriate, he would use his audio recorder in conjunction with 

test administration, particularly to substantiate the degree of speech 

impairment. (Introducing the results of the enunciation test into court 

in this manner was found to be an effective tool in the prosecution of the 

subsequent case.) The suspect was asked to repeat the following: 

- Methodist


- Anodized aluminum


- Aluminum linoleum


- Around the rugged rock the ragged rascal ran.


Additional tests to determine balance, coordination, and the ability to walk, 

turn and pick up coins were conducted in a manner prescribed in the State's 

Attorney Field Processing for Suspected DWI form (Fig. 21-2). These 

tests required the offender to: 

- Balance on each foot with closed eyes; tip head


back with closed eyes


- Touch right and left finger to nose; touch forefingers 

before nose


- Walk heel to toe; turn and walk back heel to toe


- Pick up coin lying near toes.


These psychomotor tests would be given but once, the results of which were 

recorded by the officer on the State's Attorhey form which was later admitted 

into evidence at the offender's trials. The arresting officer would generally 

be the only witness to the tests. Training in the administration of tests 

and test result interpretation was conducted at the State Police Academy. 

Instructions were also included in the manual furnished to each full-time 

law enforcement officer in the state. 

Insofar as could be determined no special reports or studies regarding 

the tests and the testing procedures were ever conducted by Project CRASH 

(Countermeasures Related to Alcohol Safety on the Highways). 

Conclusions: In addition to standard physical coordinationtests (i.e., 

walking heel-to-toe, touching finger to nose, etc.) considerable 
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emphasis was placed on the suspect's ability to enunciate difficult 

words and phrases. This process was based upon the principle that the 

offender's speech functions would be noticeably impaired in proportion 

to the degree of intoxication. Portable audio recorders were employed 

to record the responses, and the tape could subsequently be introduced 

in court. In general, the tapes obtained at the scene of the arrest 

proved to be effective tools for the prosecution. 

Recommendations: It would have been helpful if an evaluative study of 

physical coordination tests as employed by the enforcement countermeasure 

had been conducted, including a comparison of the effectiveness of 

testimony relative to the suspect's performance on standard physical 

coordination tests as opposed to his verbal dexterity, and their respective 

impact on the eventual outcome of the case. Other, perhaps more 

innovative techniques for determining impairment, should also have been 

introduced at least on an experimental basis. 

Section 3 - Pre-arrest Breath Screening 

Vermont does not have a statute authorizing pre-arrest breath screening 

devices, but CRASH enforcement personnel utilized eight such devices on 

occasion. During the last 8 months of the project, the Alco-Sensor, 

manufactured by Intoximeter, Inc. (approximately $125 per unit), was thought 

to be a valuable tool in the decision-making process - to arrest or not to 

arrest - by some troopers. Others reported that they seriously questioned 

its reliability and-consequently refused to use them. No other type of 

pre-arrest screening device was tried. Training in the use of the device was 

provided by the Enforcement Coordinator of Project CRASH (who had received 

his instruction from the manufacturer). 

Participating in the pre-arrest screening test was strictly voluntary on 

the suspect's part. The process was explained to him and he could submit 

or refuse. If the test was administered, the results were not recorded in 

any way and thus were not entered into evidence at court. 

No analyses or special studies were undertaken concerning positive and 

negative factors of pre-arrest breath screening test use. That coupled 

with the mixed reception of them by the troopers and the lack of statutory 

provisions for them indicated a poor prognosis for their inclusion as an 

integral part of DWI enforcement in Vermont. 
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Conclusions: Although not specifically authorized by statute, pre'-arrest 

breath screening was at least employed experimentally by Project CRASH. 

Troopers who had used the portable breath testing devices (Alco-Sensor) 

offered mixed opinions concerning their utility and reliability. While 

some thought the devices to be useful and reasonably reliable, others 

were less than complimentary about the PBT's usefulness. While the 

devices were used under field conditions, there was no effort to record 

their performance; therefore problems which arose were not documented and 

went uncorrected. 

Recommendations: It would have been of advantage to the enforcement 

countermeasure to experiment with several types of PBT's, rather than 

with only one brand. Had this been done and had accurate records been 

maintained relating to the performance of each, a particularly suitable 

device might have come to the forefront. Pre-arrest breath screening 

is an important aid to officers enforcing DWI statutes and should be 

integrated into any alcohol countermeasure. To be effective, however, 

determinations must be made as to which device will be employed; officers 

must be sufficiently trained in their use to employ them with confidence; 

and adequate measures must be taken to ensure calibration, proper 

service, and maintenance of the PBT's. 

Section 4 - Evidentiary Sobriety Testing 

When an officer decided to cite the offender or place under arrest (based 

on performance during the psychomotor tests, appearance, and perhaps the 

pre-arrest screening test), the Miranda warning and Implied Consent statute 

were read. If for any reason the offender did not understand the consequences 

of his refusal to submit to evidentiary testing (one-year suspension of 

operator's license upon court conviction of the refusal charge), the officer 

explained the statute in lay terms and elicited initials to indicate his 

comprehension of its provisions. The offender formally submitted to the 

sobriety test by signing the State's Attorney Implied Consent Form (Fig. 21-5). 

He also acknowledged his receipt of rights by signing the State's Attorney 

Miranda Warnings and Public Defender Rights Form (Fig. 21-7). 

By statute breath, blood, urine or saliva can be submitted for analysis to 

determine blood-alcohol concentration, but in actuality only breath and blood 

tests are administered. Breath tests are by far the most prevalent, for 
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obvious reasons - withdrawals of blood, urine or saliva samples are usually 

-ore cumbersome, time-consuming, and/or distasteful. Also it is incumbent 

upon the c``icer to locate the proper fact l sties a fnd equipN--i'e?nt kdependin_1 on 

which type of body fluid is presented for analysis), which may not be an 

altogether simple undertaking in rural Vermont. In all cases the officer 

determines the evidenitiary test to be used. If for some reason (e.g., 

severe injury due to a crash) a blood test has to be administered, arrangements 

are made for this with a local hospital. In the event of motor vehicle 

fatalities, coroners and medical examiners are required to obtain blood 

samples for analysis if death occurs within six hours from the time of the 

crash. Otherwise they may do so if it is requested. 

The breath test currently being used for DWI enforcement in Vermont is 

the Gas Chromatograph Intoximeter (GCI), Mark II model, manufactured by 

Intoximeters, Inc., which is applied in two stages: (1) the sample taking 

process (Crimper Encapsulation System) is performed by the officer; and 

(2) the evidentiary analysis is done by chemists at the State Laboratory in 

Burlington, Vermont. The following qualities attributed to this device 

made it preferable to others for Project CRASH: 

- It appeared to be more accurate than others used,


(the Photo-electric Intoximeter was used prior to


the GCI)


- There was less downtown stemming from malfunction


and disrepair


- Analysis could be done at a faster rate, making it


more cost-effective


No significant problems were incurred with GCI use; initially occasional pro

blems relating to the crimper templates (leakage) were evident, then all but. 

disappeared as the officers became proficient in their use with the onset of 

comprehensive training at state and local levels. 

The arresting officer spent about 30 minutes in the sample-taking process, 

which usually occurred in the patrol vehicle. After waiting the prescribed 

15 minutes, the offender submitted a sample into the Indium Crimper, which 

was then separated into three distinct samples and collectively sent to the 

State Laboratory (usually by mail). The officer noted the steps taken in 

the process on the form provided for that purpose, which was filled out at 
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Me time when the sample was submitted by the suspect

processing might be recorded on the officer's audio rec rder., sI ployed

by troopers to document this sample-taking process were forwarded to the

State's Attorney for review and subsequent use at trial. The defendent did

not receive a copy of the results of the evidentiary test because analysis

was not done immediately. (It took approximately 3 weeks.)

In order to obtain a valid BAC reading the chemist analyzed two of the

samples in the gas chromatograph. If he obtained different readings, he

averaged them and that average was the BAC entered on his report. The

third sample was retained at the State Lab for 30 days (as required by Vermont

law) to allow the defendent the the opportunity to have it analyzed by a

laboratory of his own choosing. Should a defendent not make the request

within that time, the sample was discarded.

The specific number of crimpers in use was not obtainable; however, there

was one available for each of the CRASH troopers. The CRASH Enforcement

Coordinator was responsible for ensuring that all necessary supplies were

available and the breath testing devices were periodically inspected and

calibrated. Any law enforcement officer could take breath samples by

means of a crimper upon successful completion of an eight-hour training course

conducted at the State Police Academy. The course provided instruction relate

to DWI detection, apprehension, and processing, as well as proper operation of

the Crimper Encapsulation System. Each officer was issued a license

certifying him as a qualified crimper operator. These licenses were

designed by and issued through Project CRASH. It was estimated that over

100 troopers were so licensed. Special studies have been conducted relative

tc the use of the testing instrument and the procedures involved. The

results of quantitative alcohol tests on all drinking drivers are tabulated

at the State laboratory as well as at the Department of Motor Vehicles.

Conclusions: Project CRASH troopers employed a sample-taking process

(Crimper Encapsulation System) which appears to have been particularly

suitable for the region in which the enforcement countermeasure operated.

This process, which generally required only an average of 30 minutes of

the trooper's time from the point of stopping the offender until his

release or incarceration, was well-received by CRASH troopers and

d
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appeared to'"function smoothly. Operation of the crimper required little 

formal training and the device is relatively inexpensive. No problems 

of any magnitude were encountered in its use. 

Recommendations: Saving in man-hours and dollars, in addition to the 

crimper's suitability to application in rural areas makes this sample-

taking process practically ideal for Vermont. It is recommended that 

its application be continued there. 

I
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STATE'S ATTORNEY Case No. 

FIELD PROCESSING FOR SUSPECTED D W I Officer's Namc 

Department 

Driver's Name: Sex: _ Birthdate: 
last first middle 

Address: 
street town state zip 

Date: Time: Observations at time of contact: 

Location: 

Where going: Where started: 

Observations (vehicle) 
I I Fresh damage to car (j Evidence of alcohol in car (J Evidence of urination in car (] Evidence of vomit in car 

Observations (operator) 

Breath: I 1 none O faint (I moderate (1 strong 
Clothing: I } neat () disheveled I) vomit [) urinated 
Eyes: (J normal () bloodshot (J watery 

pits: (] normal dilated (1 contracted 

Performance Tests Given 
Speech: () normal () slurred I) confused [ J incoherent 
Balance: [) steady () falling () slight swaying (] extremely swaying 
Walking: (1 sure unsure (1 staggering (1 falling 
Turning: (]sure unsure () staggering (1 falling 
Coordination: left [ ] sure [) slow () missed part [ 1 failed 

right 1 ] sure (] slow () missed part [ ] failed 
both (]sure slow () missed part () failed 

Picking up coins: [ ] sure slow (] uncertain unable 

Balance 
Feet close together, stand up straight, tip head back. Close eyes. (5 seconds) 
One foot directly in front of other. Half weight on each. Close eyes. (5 seconds) 
Stand on left foot. Close eyes. (5 seconds) Same on right foot. 

Walking and Turning 
Walk heel to toe. Turn around, Walk back heel to toe. 

Coordination 
Stand natually. Raise arms straight from shoulders. Right forefinger to nose. Then left forefinger to nose. 
Both forefingers together about 3 inches in front of nose. 

Picking up coins 
Stan up su night. Bend over and pick up coins near toes of each foot at the same time. 

General Comment: __ 

Other occupants of vehicle Sober or 
Narne:Address: Position:, impaired:__ Sex:_ Arle:._.__ 

Sober or 
iuon: impaired: _ Sex: - Air::--.. 

Figure 21-2 517 

1* 

• 

0 



STATE'S ATTORNEY

IMPLIED CCNSENT FORM


Name: Officer's Name 

Date: 

Time Explanation Begins 

When you operate, attempt to of crate, or are in actual physical control of any vehicle upon a highway of this State, 
you ere doomed to have civen your consent to the taking of a sample of your BREATH for the purpose of determining 
t e e'co`iolic or dru:1 content of your blood. If breath testing equipment is not reasonably available or if you are unable 
to clue it sufficient sample of your breath for testing, you are deemed to have given your consent to the taking ofa 
sample of your blood for the same purposes. 

The law states that such a sample shall be taken whenever a State Police Officer, Chief of Police or a Police Officer 
employed full time by a Town, City or Incorporated Village or Sheriff has reasonable grounds to believe that you were 
operating, attempting to operate, or were in actual physical control of any vehicle under the influence of intoxicating 
liquor or drugs, or both. 

My name is andIama 
(type of officer) 

I believe you have been a vehicle while under the 
(operating, attempting to operate or in actual physical control of) 

influence of 
(intoxicating liquor and/or drugs or both) 

(( Check here if the testing equipment for the taking of a sample of breath is NOT reasonably available at this time. 

Check here if the person is unable to give a sufficient sample of his breath for testing. 

I hereby request you to gave a sample of your 
(breath or blood) 

A sample of the material you submit shall be held for thirty days from the date of arraignment for independent 
eni ysisetyourdircction. Upon your request full information concerning the test and the results shall be made available 
to you or yotx attorney. 

If you refute to submit to a chernicel test, it shall not be riven, but such refusal may be introduced as evidence in a 
criminal pros sdin . Furtnermo:e, if you re chewed with a violation of the vehicle laws, the Court, at the arraignment 
or 8s soon 61 msrter &s is practicthte shall hold a summary hearing and take evidence relating to the reesonabeness of 
my belief that you ware a vehicle while under 

(epcrtin , em7mpting to operate or were in actual physical control of) 
the influence of intoxicating liquor or oru^s, or boat. Upon a finding by the Court that I had sufficient reason to believe 
that you wore so cl::raiing, att^_rnpting to operate, or ' ere in actual physic.^.; control of a motor vehicle your operator's 
license, or if you do not have a Vo: rreoct license, your privilege to operate inthis state, shall be suspended for a period of 
one year and you shall be ordered to y ve up your Vermont operator's license, if any, to the Court. 

Do you understand the abovel Would you indicate your understanding by writing your initials he;e: 
(response) 

Do you have any questions? Yes No 

Do you consent to the taking ofa test? Yes No 
(breath or blood) 

Signature: 

Witness: 
Time Sample Taken:._ 
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STATE'S ATTORNEY 

Miranct Warninr•,; and Public Defender Rights Form 

fear w ._^_. Officer's Name 

Date: 

Time 

ask you any questions you must understand your legal rights. 

You have the right to remain silent. 

Anything you say can be used against you. 

Before we ask you any questions you have the right to talk to a lawyer and get his advice, and you have the right to have a lawyer 
here with you while we are questioning you. 

You have the same right to the advice and presence of a lawyer while you are being questioned even if you cannot afford to hire 
one. % 

If you cannot afford a lawyer and you want one, you have the right to be represented by an attorney at public expense. In Vermont 
this attorney is called a "Public Defender" and the "Public Defender" will be contacted for you before we ask you any questions. If 
you decide to answer our questions now without a lawyer, you still have the right to stop answering our questions at any time and you 
still have the right to stop answering our questions at any time until you talk with a lawyer. 

ACKNOWLEDGEMENT OF RECEIPT OF RIGHTS: 
I have had the above statement of rights read to me and fully understand that I am entitled to be represented by an attorney 

at public expense if I cannot afford one. 
Signature: _ 

Date: Time: 

Officer who read Rights:

Person refused to acknowledge Receipt of Rights: ( ►


Person not physically or mentally competent to acknowledge Receipt of Rights: 

Witness: 

WAIVER OF RIGHTS: 
I have been advised of my right to remain silent; that anything that I say can be used against me, and that I have the right to 

a lawyer to t^_ present with me while I am being questioned. I understand these rights and am willing to answer questions and mJke a 
statement. I do not want a lawyer and I understand and know what I am doing. No threats have been made to me and no pressures 
of any kind have been used against me. 

Signature: 

If person wanted an attorney or "Public Defender" contacted at this time indicate who was contacted: 

On the above date and time I notified the Public Defender that the person in custody was not represented by an attorney, and did 
not waive his rittfit to have an attorney, 
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VIRGINIA (FAIRFAX COUNTY) 

Section 1 - Legislative Provisions 

§ 18.1-54. Driving automobiles, engines, etc., while intoxicated. - It 
shall be unlawful for any person to drive or operate any automobile or other 
motor vehicle, car, truck, engine or train while under the influence of alcohol, 
brandy, ruin, whisky, gin, wine, beer, lager beer, ale, porter, stout or any other 
liquid beverage or article containing alcohol or while under the influence of any 
narcotic drug or any other self-administered intoxicant or drug of whatsoever 
nature. (Code 1950, § 18-75; 1960, c. 358.) 

§ 18.1-54.1. Analysis of breath to determine alcoholic content of blood. 
(a) Any person who is suspected of a violation of § 18.1-54 shall be entitled, if 
such equipment be available, to have his breath analyzed to determine the 
probable alcoholic content of his blood. Such breath may be analyzed by any 
police officer of the State, or of any county, city or town, or by any member of 
the sheriff's department of any county, in the normal discharge of his duties. 

(b) The State Board of Health shall determine the proper method and 
equipment to be used in analyzing breath samples taken pursuant to this 
section and shall advise the respective police and sheriffs departments of the 
same. 

(c) Any person who has been stopped by a police officer of the State, or of 
any county, city or town, or by any member of the sheriff's department of any 
county and is suspected by such officer to be guilty of a violation of § 18.1-54, 
shall have the right to refuse to permit his breath to be so analyzed, and his 
failure to permit such analysis shall not be evidence in any prosecution under § 
18.1-54, provided, however, that nothing in this section shall be construed as 
limiting in any manner the provisions of § 18.1-55.1. 

(d) Whenever the breath sample so taken and analyzed indicates that there 
is alcohol present in the blood of the person from whom the breath was taken, 
the officer may charge such person for the violation of § 18.1-54, or a similar 
ordinance of a county, city or town wherein the arrest is made. Any person so 
charged shall then be subject to the provisions of § 18.1-55.1, or of a similar 
ordinance of a county, city or town. 

(e) The results of such breath analysis shall not be admitted into evidence in 
any prosecution under § 18.1-54, the purpose of this section being to permit a 
preliminary analysis of the alcoholic content of the blood of a person suspected 
of having violated the provisions of § 18.1-54. 

(f) Police officers or members of any sheriff's department shall, upon 
stopping any person suspected of having violated the provisions of § 18.1-54, 
advise such person of his rights under the provisions of this section. (1970, c. 
511.) 

§ 18.1-55.1. Use of chemical test to determine alcohol in blood; 
procedure; qualifications and liability of person withdrawing blood; costs; 
evidence; suspension of license for refusal to submit to test; localities 
authorized to adopt parallel provisions. - (a) As used in this section 
"license" means any operator's, chauffeur's or learner's permit or license 
authorizing the operation of a motor vehicle upon the highways. 

(b) Any person whether licensed by Virginia or not, who operates a motor 
vehicle upon a public highway in this State on and after January one, nineteen 
hundred seventy-three, shall be deemed thereby, as a condition of such 
operation, to have consented to have a sample of his blood or breath taken for a 
chemical test to determine the alcoholic content of his blood, if such person is 
arrested for a violation of § 18.1-54 or of a similar ordinance of any county, city 
or town within two hours of the alleged offense. Any person so arrested shall 
elect to have either the breath or blood sample taken, but not both. It shall not 
be a matter of defense that either test is not available. 
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(c) If a person after being arrested for a violation of § 18.1-54 or of a similar 
ordinance of any county, city or town and after having been advised by the 
arresting officer that a person who operates a motor vehicle upon a public 
highway in this State shall be deemed thereby, as a condition of such 
operation, to have consented to have a sample of his blood or breath taken for a 
chemical test to determine the alcoholic content of his blood, and that the 
unreasonable refusal to do so constitutes grounds for the revocation of the 
privilege of operating a motor vehicle upon the highways of this State, then 
refuses to permit the taking of a sample of his blood or breath for such tests, 
the arresting officer shall take the person arrested before a committing 
magistrate and if he does again so refuse after having been further advised by 
such magistrate of the law reouiring a blood or breath test to be taken and the 
penalty for refusal, and so declares again his refusal in writing upon a form 
provided by the Division of Consolidated Laboratory Services (hereinafter 
referred to as Division), or refuses or fails to so declare in writing and such fact 
is certified as prescribed in paragraph (j), then no blood or breath sample shall 
be taken even though he may thereafter request same. 

(d) Only a physician, registered professional nurse, graduate laboratory 
technician or a technician or nurse designated by order of a court of record 
acting upon the recommendation of a licensed physician, using soap and water 
to cleanse the part of the body from which the blood is taken and using 
instruments sterlized by the accepted steam sterilizer or some other sterilizer 
which will not affect the accuracy of the test, or using chemically clean sterile 
disposable syringes, shall withdraw blood for the purpose of determining the 
alcoholic content thereof. No civil liability shall attach to any person 
authorized to withdraw blood as provided herein as a result of the act of 
withdrawing blood from any person submitting thereto, provided the blood was 
withdrawn according to recognized medical procedures; and provided further 
that the foregoing shall not relieve any such person from liability for negli
gence in the withdrawing of any blood sample. 

(dl) Portions of the blood sample so withdrawn shall be placed in each of 
two vials provided by the Division which vials shall be sealed and labeled by 
the person taking the sample or at his direction, showing on each the name of 
the accused, the name of the person taking the blood sample, and the date and 
time the blood sample was taken. The vials shall be placed in two containers 
provided by the Division, which containers shall be sealed so as not to allow 
tampering with the contents. The arresting or accompanying officer shall take 
possession of the two containers holding the vials as soon as the vials are 
placed in such containers and sealed, and shall transport or mail one of the 
vials forthwith to the Division. The officer taking possession of the other 
container (hereinafter referred to as second container) shall, immediately after 
taking possession of said second container give to the accused a form provided 
by the Division which shall set forth the procedure to obtain an independent 
analysis of the blood in the second container, and a list of those laboratories 
and their addresses, approved by the Division; such form shall contain a space 
for the accused or his counsel to direct the officer possessing such second 
container to forward that container to such approved laboratory for analysis, if 
desired. The officer having the second container, after delivery of the form 
referred to in the preceding sentence (unless at that time directed by the 
accused in writing on such form to forward the second container to an 
approved laboratory of the accused's choice, in which event the officer shall do 
so) shall deliver said second container to the chief police officer of the county, 
city or town in which the case will be heard, and the chief police officer who 
receives the same shall keep it in his possession fora period of seventy-two (72) 
hours, during which time the accused or his counsel may, in writing, on the 
form provided hereinabove, direct the chief police officer having possession of 
the second container to mail it to the laboratory of the accused's choice chosen 
from the approved list. As used in this section, the term "chief police officer" 
shall mean the sheriff in any county not having a chief of police, the chief of 
police of any county having a chief of police, the chief of police of the city or the 
sergeant or chief of police of the town in which the charge will be heard. 
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(d2) The testing of the contents of the second container shall be made in the 
same manner as hereafter set forth concerning the procedure to he followed by 
the Division, and all procedures established herein for transmittal, testing and 
admission of the result in the trial of the case shall be the same as for the 
sample sent to the Division. 

(d3) A fee not to exceed $15.00 shall be allowed the approved laboratory for 
making the analysis of the second blood sample which fee shall be paid out of 
the appropriation for criminal charges. If the person whose blood sample was 
withdrawn is subsequently convicted for violation of § 18.1-54, or of a similar 
ordinance of any county, city or town, the fee charged by the laboratory for 
testing the blood sample shall be taxed as part of the costs of the criminal case 
and shall be paid into the general fund of the State treasury. 

(d4) If the chief police officer having possession of the second container is 
not directed as herein provided to mail it within seventy-two (72) hours after 
receiving said container then said officer shall destroy same. 

(e) Upon receipt of the blood sample forwarded to the Division for analysis, 
the Division shall cause it to be examined for alcoholic content and the Director 
of the Division or his designated representative shall execute a certificate 
which shall indicate the name of the accused, the date, time and by whom the 
blood sample was received and examined, a statement that the container seal 
had not been broken or otherwise tampered with, a statement that the 
container was one provided by the Division and a statement of the alcoholic 
content of the sample. The certificate attached to the vial from which the blood 
sample examined was taken shall be returned to the clerk of the court in which 
the charge will be heard. The certificate attached to the container forwarded on 
behalf of the accused shall also be returned to the clerk of the court in which 
the charge will be heard, and such certificate shall be admissible in evidence 
when attested by the pathologist or by the supervisor of the laboratory 
approved by the Division. 

(f) When any blood sample taken in accordance with the provisions of this 
section is forwarded for analysis to the Division, a report of the results of such 
analysis shall be made and filed in that office. Upon proper identification of the 
vial into which the blood sample was placed, the certificate as provided for in 
this section shall, when duly attested by the Director of the Division or his 
designated representative, be admissible in any court, in any criminal 
proceeding, as evidence of the facts therein stated and of the results of such 
analysis. 

(g) Upon the request of the person whose blood or breath sample was taken 
for a chemical test to determine the alcoholic content of his blood, the results of 
such test or tests shall be made available to him. 

(h) A fee not exceeding ten dollars shall be allowed the person withdrawing a 
blood sample in accordance with this section, which fee shall be paid out of the 
appropriation for criminal charges. If the person whose blood sample was 
withdrawn is subsequently convicted for violation of § 18.1-54 or of a similar 
ordinance of any county, city or town, the amount charged by the person 
withdrawing the sample shall be taxed as part of the costs of the criminal case 
and shall be paid into the general fund of the State treasury. 

(i) In any trial for a violation of § 18.1-54 of the Code or of a similar 
ordinance of any county, city or town, this section shall not otherwise limit the 
introduction of any relevant evidence bearing upon any question at issue before 
the court, and the court shall, regardless of the result of the blood or breath 
test or tests, if any, consider such other relevant evidence of the condition of 
the accused as shall be admissible in evidence. The failure of an accused to 
permit a sample of his blood or breath to be taken for a chemical test to 
determine the alcoholic content of his blood is not evidence and shall not be 
subject to comment by the Commonwealth at the trial of the case, except in 
rebuttal; nor shall the fact that a blood or breath test had been offered the 
accused be evidence or the subject of comment by the Commonwealth, except 
in rebuttal. 
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(j) The form referred to in paragraph (c) shall contain a brief statement of 
the law requiring the taking of a blood or breath sample and the penalty for 
refusal, a declaration of refusal and lines for the signature of the person from 
whom the blood or breath sample is sought, the date and the signature of a 
witness to the signing. If such person - refuses or fails to execute such 
declaration, the committing justice, clerk or assistant clerk shall certify such 
fact, and that the committing justice, clerk or assistant clerk advised the 
person arrested that such refusal or failure, if found to be unreasonable, 
constitutes grounds for the revocation of such person's license to drive. The 
committing or issuing justice, clerk or assistant clerk shall forthwith issue a 
warrant charging the person refusing to take the test to determine the 
alcoholic content of his blood, with violation of this section. The warrant shall 
be executed in the same manner as criminal warrants. 

(k) The executed declaration of refusal or the certificate of the committing 
justice, as the case may be, shall be attached to the warrant and shall be 
forwarded by the committing justice, clerk or assistant clerk to the court in 
which the offense of driving under the influence of intoxicants shall be tried. 

(1) When the court receives the declaration of refusal or certificate referred 
to in paragraph (k) together with the warrant charging the defendant with 
refusing to submit to having a sample of his blood or breath taken for the 
determination of the alcoholic content of his blood, the court shall fix a date for 
the trial of said warrant, at such time as the court shall designate, but 
subsequent to the defendant's criminal trial for driving under the influence of 
intoxicants. 

(m) The declaration of refusal or certificate under paragraph (k), as the case 
may be, shall be prima facie evidence that the defendant refused to submit to 
the taking of a sample of his blood or breath to determine the alcoholic content 
of his blood as provided hereinabove. However, this shall not be deemed to 
}}prohibit the defendant from introducing on his behalf evidence of the basis for 
his refusal to submit to the taking of a sample of his blood or breath to 

determine the alcoholic content of his blood. The court shall determine the 
reasonableness of such refusal. 

(n) If the court shall find the defendant guilty as charged in the warrant, the 
court shall suspend the defendant's license for a period of 90 days for a first 
offense and for six months for a second or subsequent offense or refusal within 
one year of the first or other such refusals; the time shall be computed as 
follows: the date of the first offense and the date of the second or subsequent 
offense. 

(o) The court shall forward the defendant's license to the Commissioner of 
the Division of Motor Vehicles of Virginia as in other cases of similar nature 
for suspension of license unless, however, the defendant shall appeal his 
conviction in which case the court shall return the license to the defendant 
upon his appeal being perfected. 

(p) The procedure for appeal and trial shall be the same as provided by law 
for misdemeanors. 

(q) No person arrested for a violation of § 18.1-54 or a similar ordinance of 
any county, city or town shall be required to execute in favor of any person or 
corporation a waiver or release of liability in connection with the withdrawal of 
blood and as a condition precedent to the withdrawal of blood as provided for 
herein. 

(r) The court or the jury trying the case shall determine the innocence or the 
guilt of the defendant from all the evidence concerning his condition at the 
time of the alleged offense. 

(rl) Chemical analysis of a person's breath, to be considered valid under the 
provisions of this section, shall be performed by an individual possessing a 
valid license to conduct such tests, with a type of equipment and in accordance 
with the methods approved by the State Health Commissioner. Such 
breath-testing equipment shall be tested for its accuracy by the State Health 
Commissioner's office at least once every six months. 
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The State Health Commissioner is directed to establish a training program 
for all individuals who are to administer the breath tests, of at least forty 
hours of instruction in the operation of the breath test equipment and the 
administration of such tests. Upon the successful completion of the training 
program the Commissioner may issue a license to the individual operator 
indicating that he has completed the course and is authorized to conduct a 
breath test analysis. 

Any individual conducting a breath test tinder the provisions of this section 
and as authorized by the State Health Commissioner shall issue a certificate 
which will indicate that the test was conducted in accordance with the 
manufacturer's specifications, the equipment on which the breath test was 
conducted has been tested within the past six months, the name of the accused, 
the date, the time the sample was taken from the accused, the alcoholic content 
of the sample, and by whom the sample was examined. The certificate, as 
provided for in this section, when duly attested by the authorized individual 
conducting the breath test, shall be admissible in any court in any criminal 
proceeding as evidence of the alcoholic content of the blood of the accused. In 
no case may the officer making the arrest, or anyone with him at the time of 
the arrest, or anyone participating in the arrest of the accused, make the 
breath test or analyze the results thereof. 

(s) The steps herein set forth relating to the taking, handling, identification, 
and disposition of blood or breath samples are procedural in nature and not 
substantive. Substantial compliance therewith shall be deemed to be sufficient. 
Failure to comply with any one or more of such steps or portions thereof, or a 
variance in the results of the two blood tests shall not of itself be grounds for 
finding the defendant not guilty, but shall go to the weight of the evidence and 
shall be considered as set forth above with all the evidence in the case, provided 
that the defendant shall have the right to introduce evidence on his own behalf 
to show noncompliance with the aforesaid procedure or any part thereof, and 
that as a result his rights were prejudiced. 

(t) The governing bodies of the several counties, cities and towns are 
authorized to adopt ordinances paralleling the provisions of (a) through (s) of 
this section. (Code 1950 (Suppl.), §§ 18-75.1, 18-75.2; 1954, c. 406; 1956, c. 557; 
1956, Ex. Sess., c. 45; 1960, cc. 358, 548; 1962, c. 625; 1964, c. 240; 1966, c. 635; 
1970, c. 622; 1972, cc. 741, 756; 1973, c. 511.) 

§ 18.1-57. Presumptions from alcoholic content of blood. - In any 
prosecution for a violation of § 18.1-54, or any similar ordinance of any county, 
city or town, the amount of alcohol in the blood of the accused at the time of 
the alleged offense as indicated by a chemical analysis of a sample of the 
accused's blood or breath to determine the alcoholic content of his blood in 
accordance with the provisions of § 18.1-55.1 shall give rise to the following 
presumptions: 

(1) If there was at that time 0.05 percent or less by weight by volume of 
alcohol in the accused's blood, it shall be presumed that the accused was not 
under the influence of alcoholic intoxicants; 

(2) If there was at that time in excess of 0.05 percent but less than 0.10 
percent by weight by volume of alcohol in the accused's blood, such facts shall 
not give rise to any presumption that the accused was or was not under the 
influence of alcoholic intoxicants. but such facts may be considered with other 
competent evidence in determining the guilt or innocence of the accused; 

(3) If there was at that time 0.10 percent or more by weight by volume of 
alcohol in the accused's blood, it shall be presumed that the accused was under 
the influence of alcoholic intoxicants. (Code 1950 (Suppl.), § 18-75.3; 1956, c. 
557; 1960, c. 358; 1964, c. 240; 1966, c. 636; 1972, c. 757; 1973, c. 459.) 

§ 18.1-58. Penalty; subsequent offense; prior conviction. - Any person 
violating any provision of § 18.1-54 shall be guilty of a misdemeanor and shall 
be punished, for a first offense by a fine of not less than two hundred dollars 
nor more than one thousand dollars or by confinement in jail for not less than 
one month nor more than six months, either or both in the discretion of the 
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jury or the court trying the case without a jury. Any person convicted within 
any period of ten years of a second or other subsequent offense under § 18.1-54, 
or convicted of a first offense under § 18.1-5•1 after having been convicted 
within a period of ten years prior thereto of an offense under former § 18-75, 
shall be punishable by a fine of not less than two hundred dollars nor more 
than one thousand dollars and by confinement in jail for not less than one 
month nor more than one year. For the purposes of this section a conviction or 
finding of not innocent in the case of a juvenile under the provisions of § 
18.1-54, former § 18-75, the ordinance of any county, city or town in this State 
or the laws of any other state substantially similar to the provisions of §§ 
18.1-54 through 18.1-57 of the Code shall be considered a prior conviction. (Code 
1950, § 18-76; 1954, c. 406; 1958, c. 357; 1960, c. 358; 1962, c. 302.) 

§ 18.1-59. Same; forfeiture of driver's license; suspension of sentence. 
The judgment of conviction, or finding of not innocent in the case of a juvenile, 
if for a first offense under § 18.1-54, or for a similar offense under any county, 
city or town ordinance, shall of itself operate to deprive the person so convicted 
or found not innocent of the right to drive or operate any such vehicle, 
conveyance, engine or train in this State for a period of not less than six 
months nor more than one year in the discretion of the court from the date of 
such judgment, and if for a second or other subsequent offense within ten 
years thereof for a period of three years from the date of the judgment of 
conviction or finding of not innocent thereof, any such period in either case to 
run consecutively with any period of suspension for failure to permit a blood 
sample to be taken as required by § 18.1-55.1. If any person has heretofore been 
convicted or found not innocent of violating any similar act of this State and 
thereafter is convicted or found not innocent of violating the provisions of § 
18.1-54, such conviction or finding shall for the purpose of this section and § 
18.1-58 be a subsequent offense and shall be punished accordingly; and the 
court may, in its discretion, suspend the sentence during the good behavior of 
the person convicted or found not innocent. (Code 1950, § 18-77; 1958, c. 496; 
1960, c. 358; 1962, c. 625; 1964, c. 240; 1972, c. 757.) 

§ 18.1-60. Driving after forfeiture of license. - If any person so convicted 
shall, during the time for which he is deprived of his right so to do, drive or 
operate any such vehicle, conveyance, engine or train in this State, he shall be 
guilty of a misdemeanor and shall be confined in jail not less than ten days nor 
more than six mor.ths and may in addition be fined not exceeding five hundred 
dollars; but nothing in this section or §§ 18.1-54, 18.1-58 or 18.1-59 shall be 
construed as conflicting with or repealing any ordinance or resolution of any 
city, town or county which restricts still further the right of such persons to 
drive or operate any such vehicle or conveyance. (Code 1950, § 18-78; 1952, c. 
467;1960, c. 358.) 

§ 18.1-61. Report of conviction to Division of Motor Vehicles. - The clerk 
of every court of record and the judge of every court not of record shall, within 
thirty days after final conviction of any person in his court under the 
provisions of this article, report the fact thereof and the name, post-office 
adJ. ess and street address of such person, together with the license plate 
number on the vehicle operated by such person to the Commissioner of the 
Division of Motor Vehicles who shall preserve a record thereof in his office.
(Code 1950, § 18-79; 1960, c. 358.) 

§ 46.1-421. Revocation of license upon conviction of driving while under 
the influence of drugs, intoxicants, etc.-(a) The Commissioner shall 
forthwith revoke and not thereafter reissue for three years the operator's or 
chauffeur's license of any person upon receiving a record of a conviction of such 
person for a violation of the provisions of § 18.1-54 pertaining to driving under 
the influence of drugs or intoxicants or of § 18.1-60 pertaining to driving while 
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the driver's license has been forfeited for a conviction under § 18.1-54, or upon 
receiving a record of a conviction for a violation of a federal law, or law of any 
other state or a valid ordinance of any city, town or county of this State, or of 
any other state similar to §.18.1-54 or § 18.1-60, either of such convictions being 
subsequent to a prior conviction for a violation of a federal law, law of any 
other state or town, city or county or ordinance of any other state similar to § 
18.1-54 or § 18.1-60 as the case may be or of the provisions of § 18.1-54 or § 
18.1-60; provided that the subsequent violation has been committed within ten 
years from the prior violation. 

(b) Notwithstanding any other provision of law, the Commissioner shall 
forthwith revoke and not thereafter reissue the operator's or chauffeur's 
license of any person upon receiving a record of a third conviction of such 
person for a violation of the provisions of § 18.1-54 pertaining to driving while 
under the influence of drugs or intoxicants, or a federal law, or law of any 
other state or a valid ordinance of any city, town, or county of this State, 
similar to § 18.1-54, notwithstanding the length of time between violations; 
provided, however, that each of said convictions occurs after July one, nineteen 
hundred sixty-four. At the expiration of ten years from the date of the 
revocation hereunder, such person may petition any court of record having 
criminal jurisdiction in the county or city wherein such person resides, and for 
good cause shown, said license may in the discretion of the court be restored on 
such terms and conditions as the court may prescribe. (Code 1950, § 46-417; 
1958, c. 541; 1960, c. 364; 1964, c. 194; 1968, c. 561.) 

§ 4G.1-387.1. Declaration of policy.-It is hereby declared to be the policy 
of Virginia: (1) To provide maximum safety for all persons who travel or 
otherwise use the public highways of the State; and 

(2) To deny the privilege of operating motor vehicles on such highways to 
persons who by their conduct and record have demonstrated their indifference 
for the safety and welfare of others and their disrespect for the laws of the 
Commonwealth, the orders of her courts and the statutorily required acts of 
her administrative agencies; and 

(3) To discourage repetition of criminal acts by individuals against the peace 
and dignity of the Commonwealth and her political subdivisions and to impose 
increased and added deprivation of the privilege to operate motor vehicles upon 
habitual offenders who have been convicted repeatedly of violations of traffic 
laws. (1968, c. 476.) 

§ 46.1-387.2. Habitual offender defined.-An habitual offender shall be 
any person, resident or nonresident, whose record, as maintained in the office 
of the Division of Motor Vehicles, shows that such person has accumulated the 
convictions, or findings of not innocent in the case of a juvenile, for separate 
and distinct offenses, described in subsections (a), (b) and (c), of this section, 
committed within a ten-year period, provided that where more than one 
included offense shall be committed within a six-hour period such multiple 
offenses shall, on the first such occasion, be treated for the purposes of this 
article as one offense provided the person charged has no record of prior 
offenses chargeable under this article, and provided further the date of the
offense most recently committed occurs on or after June twenty-eight, 
nineteen hundred sixty-eight, and within ten years of the date of all other 
offenses the conviction for which is included in subsections (a), (b) or (c) as
follows: 

(a) Three or more convictions, or findings of not innocent in the case of a 
juvenile, singularly or in combination, of the following separate and distinct 
offenses arising out of separate acts: 

(1) Voluntary or involuntary manslaughter resulting from the operation of a
motor vehicle; 
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(2) Driving or operating a motor vehicle while under the influence of 
intoxicants or drugs in violation of § 18.1-54; 

(3) Driving or operating a motor vehicle while impaired in violation of § 
18.1-56.1; 

(4) Driving a motor vehicle while his license, permit or privilege to drive a 
motor vehicle has been suspended or revoked in violation of §§ 18.1-60, 46.1-350 
or 46.1-351; 

(5) (Repealed.l 
(6) Knowingly making any false affidavit or swearing or affirming falsely to 

any matter or thing required by the motor vehicle taws or as to information 
required in the administration of such laws in violation of § 46.1-15; 

(7) Any offense punishable as a felony under the motor vehicle laws of 
Virginia or any felony in the commission of which a motor vehicle is used; 

(8) Failure of the driver of a motor vehicle involved in an accident resulting 
in the death or injury of any person to stop close to the scene of such accident 
and report his identity in violation of § 46.1-176; or 

(9) Failure of the driver of a motor vehicle involved in an accident resulting 
only in damage to an attended or unattended vehicle or other property in 
excess of two hundred fifty dollars to stop close to the scene of such accident 
and report his identity or otherwise report such accident in violation of law. 

(b) Twelve or more convictions, or findings of not innocent in the case of a 
juvenile, of separate and distinct offenses, singularly or in combination, in the 
operation of a motor vehicle which are required to be reported to the Division 
of Motor Vehicles and the commission whereof requires the Division of Motor 
Vehicles or authorizes a court to suspend or revoke the privilege to operate 
motor vehicles on the highways of this State for a period of thirty days or more 
and such convictions shall include those offenses enumerated in subsection (a) 
above when taken with and added to those offenses described herein. 

(c) The offenses included in subsections (a) and (b) hereof shall be deemed to 
include offenses under any valid town, city or county ordinance paralleling and 
substantially conforming to the State statutory provisions cited in subsections 
(a) and (b) hereof and all changes in or amendments thereof, and any federal 
law, any law of another state or any valid town, city or county ordinance of 
another state substantially conforming to the aforesaid State statutory 
provisions. (1968, c. 476; 1970, cc. 507, 724.) 

§ 46.1-387.3. Commissioner to certify transcript or abstract of conviction 
record of habitual offender to attorney for Commonwealth; transcript or 
abstract as evidence.-The Commissioner of the Division of Motor Vehicles 
shall certify, substantially in the manner provided for in § 46.1-34.1, three 
transcripts or abstracts of the conviction record as maintained in the office of 
the Division of Motor Vehicles of any person whose record brings him within 
the definition of an habitual offender, as defined in § 46.1-387.2 to the attorney 
for the Commonwealth of the political subdivision in which such person resides 
according to the records of the Division or the attorney for the Commonwealth 
of the city of Richmond if such person is not a resident of this State. Such 
transcript or abstract may be admitted as evidence as provided in § 46.1-34.1. 
Such transcript or abstract shall be prima facie evidence that the person 
named therein was duly convicted, or held not innocent in the case of a 
juvenile, by the court wherein such conviction or holding was made, of each 
offense shown by such transcript or abstract; and if such person shall deny any 
of the facts as stated therein, he shall have the burden of proving that such fact 
is untrue. (1968, c. 476.) 

§ 4G.1-387.4. Information to be filed by attorney for Common
wealth.-The attorney for the Commonwealth, upon receiving the afore
said transcripts or abstracts from the Commissioner, shall forthwith file in
formation against the person named therein in the court of record having 
jurisdiction of criminal offenses in the political subdivision in which such 
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person resides. In the event such person is a nonresident of this State, the 
attorney for the Commonwealth of the city of Richmond shall file information 
against the accused person in the Circuit Court of the city of Richmond. The 
clerk of the Circuit Court of the city of Richmond shall be allowed a fee of five 
dollars for each such information filed against such nonresident accused to he 
paid out of the State treasury from the appropriation for criminal charges on 
the certificate of the court as provided in § 19.1-317 and to he taxed against the 
defendant as a part of the costs of such proceeding, if the defendant is found to 
be an habitual offender. In the event the accused is an inmate of the Virginia 
State Penitentiary, jurisdiction for the proceedings shall be as provided in § 
53-295. (1968, c. 476; 1970, c. 724.) 

§ 46.1-387.7. Period during which habitual offender not to be licensed to 
operate motor vehicle.-No license to operate motor vehicles in Virginia shall 
be issued to an habitual offender, (1) for a period of ten years from the date of 
the order of the court finding such person to be an habitual offender, and (2) 
until the privilege of such person to operate a motor vehicle in this State has 
been restored by an order of a court of record entered in a proceeding as 
hereinafter provided. (1968, c. 476.) 

§ 46.1-387.8. Operation of motor vehicle by habitual offender prohibited; 
penalty; enforcement of section.-It shall be unlawful for any person to 
operate any motor vehicle in this State while the order of the court prohibiting 
such operation remains in effect, except that such an order shall not operate to 
prevent or prohibit such person from operating a farm tractor upon the 
highways when it is necessary to move such tractor from one tract of land used 
for agricultural purposes to another tract of land used for the same purposes, 
provided that the distance between the said tracts of land shall not exceed five 
miles. Any person found to be an habitual offender under the provisions of this 
article who is thereafter convicted of operating a motor vehicle in this State 
while the order of the court prohibiting such operation is in effect, shall be 
punished by confinement in the penitentiary not less than one nor more than 
five years and no portion of such sentence shall be suspended, except that in 
cases wherein such operation is necessitated in situations of apparent extreme 
emergency which require such operation to save life or limb, said sentence, or 
any part thereof may be suspended. 

For the purpose of enforcing this section, in any case in which the accused is 
charged with driving a motor vehicle while his license, permit or privilege to 
drive is suspended or revoked or is charged with driving without a license, the 
court before hearing such charge shall determine whether such person has been 
held an habitual offender and by reason of such holding is barred from 
operating a motor vehicle on the highways of this State. If the court 
determines the accused has been so held, it shall certify the case to the court of 
record of its jurisdiction for trial. (196S, c. 476; 1970, c. 507.) * 

*From Selected Motor Vehicle Laws of Virginia. 
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Section 2 - Physical Coordination Tests 

Physical coordination tests are administered to suspected DWI offenders 

by officers of the Fairfax County ASAP. According to officers interviewed 

during the course of this site visit, the following physical coordination test 

variations are utilized: 

Fairfax City Police Department 

1. Finger to nose 

2. Walking 

3. Balance


Falls Church Police Department


1. Finger to nose 

2. Walking 

3. Balance 

4. Coin pick-up 

Fairfax County Police Department 

1. Finger to nose 

2. Walking 

3. Balance 

4. Coin pick-up 

5. Alpabet recitation 

The manner in which these tests, when given, are administered by arrest

ing officers is consistent with those methods used at other ASAP sites 

visited during this survey. No significant deviations were noted. 

Physical coordination tests are generally administered once by the 

arresting officer at the scene of apprehension. Officers cited no sig

nificant problems in administering or interpreting the results of the 

physical coordination tests. 

Results of physical coordination tests are recorded by the Falls Church 

Police Department on DWI Form (Fig. 22-5). This one-page form is completed 

by the arresting officer to record observations, performance tests, chemical 

test data, and BAC results of individuals arrested for DWI. 
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The Fairfax County Police Department utilizes a two-page form entitled 

Investigation Report (Fig. 22-2) for recording DWI arrest details, includ

ing officer observation of degree of impairment. This report may be supple

mented by recording additional information or details on a one-page 

Supplementary Investigation Report (Fig. 22-3). 

The Fairfax County Police Department records the details of a DWI arrest, 

in narrative form, on a departmental report entitled, Vehicle Report (Fig. 

22-6). This report also contains vehicle tow-in information. 

All officers participating in the Fairfax County ASAP also complete ASAP 

Form 3 (Fig. 22-12). The ASAP officers complete this four-copy form record

ing the particulars of each DWI arrest, including BAC result and breath 

screening result. 

Conclusions: Physical coordination tests are not uniformly given by 

officers comprising the law enforcement countermeasure of the Fairfax 

County ASAP. Officers prefer to rely on the use of pre-arrest screening 

devices to determine alcohol impairment; since the inception of this 

program, the use of physical coordination tests has steadily declined. 

Officials interviewed durinq the course of this site visit indicated 

that physical coordination tests were never considered reliable indicators 

of driver impairment. No written policy or procedures directing officers 

to administer physical coordination tests to suspected DWI offenders 

were developed by any of the law enforcement agencies interviewed. 

Recommendations: The law enforcement agencies which comprise the Fairfax 

County ASAP should establish a uniform procedure for administering physical 

coordination tests and should conduct an evaluation of the effectiveness 

of these tests. The experience of the Los Angeles County Sheriff's Office 

physical coordination testing configuration should be reviewed by 

Fairfax County ASAP personnel in the development of this uniform policy 

procedure. 

Section 3 - Pre-arrest Breath Screening 

Pre-arrest breath screening is conducted by the law enforcement personnel 

comprising the Fairfax County ASAP. 
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Article 6 of the Selected Motor Vehicle Laws of Virginia, Section 

18.1-54.1 states that any person who is suspected of a violation of 18.1-54 

is entitled to have his breath analyzed to determine the probable alcoholic 

content of his blood. The results of such breath analyses are not to be 

admitted into evidence in any prosecution under Section 18.1-54, the purpose 

of this section being to permit a preliminary analysis of the alcoholic 

content of the blood of a person suspected of having violated the provisions 

of Section 18.1-54. 

Law enforcement officers, upon stopping any person suspected of being 

under the influence of alcohol, must advise the individual of his rights 

under the provisions of Section 18.1-54.1. This section also specifies that 

a pre-arrest screening test must be offered to unspected DWI offenders 

only if pre-arrest screening equipment is available for use by the law enforce

ment officer in conducting this test. 

Law enforcement officers of the Fairfax County ASAP have been utilizing 

three different types of breath screening devices since February 1972: 

Alcoyser (balloon test), manufactured in Great Britain 

by Lion Laboratories Limited, Cardiff, Wales 

Alco-Sensor Intoximeter Fuel Cell Sensor, manufactured 

by Intoximeters, Inc., 1901 Locust Street, St. Louis, 

Mo. 61303 

Borg-Warner Corporation, Wolf and Algonquin Roads, 

Des Plains, Illinois 60018. 

The Fairfax City Police Department and the Vienna Police Department 

have used only the Alcoyser in conducting pre-arrest breath screening. 

Pre-arrest breath screening devices are not available to officers of the 

Fails Church Police Department. 

The Fairfax County Police Department purchases Alcolysers in quantities 

of 2,000 for use by its law enforcement personnel. It has been standard 

practice for the Fairfax County Police Department to order 2,000 of these 

pre-arrest screening devices at three-month intervals. These devices cost 

the Fairfax County Police Department 63¢ each and are boxed in quantities 
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of" ten per box. Each marked police patrol unit of the Fairfax County 

Police Department has available for its use one box containing ten alcolyser 

devices. 

The Fairfax County Police Department has four Borg-Warner A.L.E.R.T. 

units, on loan by the manufacturer, for use in administering pre-arrest 

breath screening. These units are available, however, only to officers on 

ASAP assignment. 

The Fairfax County Police Department currently has two Alco-Sensors on 

loan by the manufacturer. These units are not available for use by non-

ASAP officers. 

Officers are not provided formal training in the use of pre-arrest screen

ing devices. Officer R.D. Chambers of the Fairfax County Police Department 

provides a brief demonstration in the use of the devices. On-the-job 

training constitutes the majority of training officers of this site receive 

in the use of pre-arrest screening devices. 

The role of pre-arrest breath screening and the reduction of the average 

BAC level among suspected DWI offenders could not be documented at the time 

of this site visit. This investigator was advised that an analysis/evaluation 

was underway to determine the effect of pre-arrest breath screening on BAC 

reduction, but, as yet, the analysis had not been completed. 

When officials of the participating law enforcement agencies were inter

viewed, they stated that it was their plan to continue the use of pre-arrest 

breath screening by their respective departments. 

Conclusions: The enforcement coordinator of the Fairfax County Police 

Department stated that of the three devices utilized by his department, 

none had been found to be effective and/or reliable. The coordinator 

further stated that "actually, the lack of effectiveness seems to stem 

from training problems and inadequacies" and not from product inferiority. 

When pre-arrest screening was first introduced to the law enfor 

ment personnel, the devices were enthusiastically received. Officers, 

however, feel that they lack adequate instruction in the use of the 

A.L.E.R.T. and the Alco-Sensor units. Officers prefer the Alcolysers 

for pre-arrest breath testing due to the simplicity of operation of 

this device. 
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Officers also feel that pre-arrest screening is valuable in identify

ing suspects with low or questionable BAC levels. Officers prefer to 

use their own judgment on obviously impaired driver suspects. 

Officers of the Fairfax County Police Department complete the Contact 

Sheet and Pre-Arrest Screen Log Sheet (Fig. 22-7). This two-page form 

was designed by the ASAP Enforcement Coordinator for use by officers 

assigned to ASAP duty. The face of the report is used by officers to 

record their activity during their tour of duty. The reverse is used 

to record the administration of pre-arrest screening tests, including 

type of equipment used and results, and Breathalyzer or blood sample 

BAC results. 

Recommendations: Each police cruiser within the jurisdictional area 

of the Fairfax County ASAP should be equipped with a pre-arrest screening 

device to be used in field testing suspected DWI offenders. Comprehensive 

training should be instituted in the use of these devices, particularly 

in the case of the A.L.E.R.T. unit where proper calibration is essential. 

A cost analysis and evaluative study pertaining to pre-arrest breath 

screening devices field-tested by enforcement personnel of the Fairfax 

County ASAP should be undertaken as soon as possible to determine which 

of the three breath screening devices, in use since 1972, is best suited 

to meet the needs of the participating law enforcement agencies. 

Section 4 - Evidentiary Sobriety Testing 

The Selected Motor Vehicle Laws of Virginia (Article 6, Section 18.1-55.1) 

provides that any individual who operates a motor vehicle within the State 

of Virginia shall be deemed to have given his consent to have a sample of 

his blood or breath taken for a chemical test to determine the alcoholic 

content of his blood if the individual is arrested for a violation of 

Section 18.1-54 or similar ordinance. Article 6, Section 18.1-55.1 also 

states that this test must occur within two hours of the offense. Any 

person so arrested may choose either the breath or blood analysis, but not 

both. 

Unreasonable refusal to submit to evidentiary blood or breath analysis 

constitutes grounds for the revocation of the privilege to operate a motor 
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vehicle within the State of Virginia. If an individual refuses to permit 

the taking of a sample of his blood or breath for analysis, the arresting 

officer takes the individual before a commiting magistrate where he is 

further advised by the magistrate. Should the subject again refuse to submit 

to evidentiary testing, the commiting magistrate will cause the completion 

of the Declaration of Refusal to Permit Taking of Blood or Breath Sample 

(Fig. 22-8). This one-page form consists of two parts. The upper portion 

is signed by the suspect from whom the sample is sought, to affirm his 

refusal to submit to the test. The lower portion of the form consists of the 

certificate of committing justice affirming the refusal. This form is 

primarily completed by the magistrate; however, the arresting officer generally 

witnesses the refusal. 

Only a physician, registered professional nurse, graduate laboratory 

technician, or a technician or nurse designated by order of the court of 

record, acting upon the recommendations of a licensed physician, may withdraw 

blood for the purpose of determining the alcoholic content. A blood sample 

consisting of 22 cc's is withdrawn and placed in two vials containing 10 

cc's each. These vials are sealed and labeled by the person taking the 

sample, indicating the name of the subject, the name of the person taking 

the blood sample, the date and time the blood sample was taken. The arrest

ing officer shall then cause one vial to be transported to the State 

Forensic Laboratory located in Richmond, Virginia. The other 10 cc vial 

will bE sent to an independent laboratory, of the suspect's choosing, for 

analysis. 

A fee of $15 is allowed to the approved laboratory for making the analysis 

of the second blood sample and a charge of $10 is assessed for the analysis 

of the blood sample by the State Forensic Laboratory in Richmond, Virginia. 

In either case, the results of the evidentiary blood-alcohol analysis will 

be forwarded in writing to the Clerk of the Court in the jurisdiction in 

which the charge will be heard. The results of the chemical test are not 

made known to the suspect except upon special request. 

When the court receives the Declaration of Refusal and the apprnpr^?te


warrant charging the defendant with refusing to submit to evidentiary test


ing, the court establishes a date for the trial subsequent to the suspect's
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criminal trial for driving under the influence of intoxicant. The 

Declaration of Refusal is considered prima facie evidence that the defendant 

refused to submit a sample of his blood or breath to determine evidentiary 

BAC. If the court finds the subject guilty, it suspends the defendant's 

license for a period of 90 days for the first offense and six months for 

the second or subsequent offense. 

Chemical analysis of a person's breath for evidentiary purposes must 

be conducted by an individual possessing a valid license to conduct such 

tests. The State Health Commission establishes the training program for 

all individuals who are to administer evidentiary breath tests. The train

ing program consists of 40 hours of instruction in the operation of the 

breath test equipment and the administration of evidentiary breath test. 

Upon successful completion of the training program, the Commissioner may 

issue a license to the individual opeator, indicating that he has completed 

the course and is authorized to conduct evidentiary breath test analysis. 

Training in the operation of the breath test equipment and administra

tion of evidentiary tests is conducted at the Northern Virginia Police 

Academy. This training program is administered by the State Department 

of Health in Richmond, Virginia. 

The selection of individuals who will receive training varies among the 

participating law enforcement agencies of the Fairfax County ASAP. The 

Fairfax City Police Department solicits volunteers who are requested to 

submit their names directly to the Chief of Police. The Chief of Police 

will then determine who will receive the training to conduct evidentiary 

breath test analysis. 

Officers of the Fairfax County Police Department are selected for 

evidentiary breath analysis training by their supervisor as needed. Their 

names are then submitted to the Northern Virginia Police Academy which, by 

utilizing a pretest indicating mathematical aptitute, makes the final 

selection of candidates. 

The evidentiary breath testing device utilized by the law enforcement 

agencies comprising the Fairfax County ASAP is the Smith & Wesson Breathalyzer 

Model 900A. Twelve Breathalyzers are available for field use by the law 
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enforcement agencies comprising the Fairfax County ASAP. Each agency has 

available to it at least one of the units. However, the Fairfax County 

Police Department has an additional five Breathalyzer units located at each 

of the district stations and one in a mobile evidentiary testing van. 

At the Fairfax County Police Department, the Falls Church Police 

Department, and the Vienna Police Department, access to the evidentiary 

testing devices by unauthorized personnel is restricted. The restriction 

is accomplished through the utilization of either combination padlocks or 

separate rooms which are locked when not in use. 

The number of certified breath testing operators at each law enforcement 

agency is as follows: Fairfax County Police Department, 37; Fairfax City 

Police Department, 6; Falls Church Police Department, 6; Vienna Police 

Department, 4. 

All the participating law enforcement agencies utilize sworn law enforce

ment officers as certified breath analysis operators, with the exception of 

the Fairfax County Police Department which may use either medical technicians 

who are non-sworn personnel or sworn law enforcement officers. 

Exhibit 22a, entitled Policy and Procedures Issued the State Health 

Commissioner of the Commonwealth of Virginia for the Administration of 

Blood Alcohol Tests, lists the general rules, methods of conducting breath 

tests, procedure for operation of breath test devices, licensing procedures, 

and comments on forms and records required. To accomplish recording of the 

evidentiary breath test to determine blood-alcohol concentration, several 

forms are completed. The breath test operator completes the Commonwealth 

of Virginia Department of Health Certificate of Breath Alcohol Analysis 

(Fig. 22-10) which constitutes the official record of the BAC results. The 

breath test operator attests to the accuracy and procedures used in testing 

by signing his name and license number. The form is then notarized. The 

Breathalyzer Operational Check List (Fig. 22-9) is also completed by the 

Breathalyzer operator. This one-page form contains nine steps which 

checked off as they are completed during the evidentiary test process. A 

bound journal is also maintained for each individual evidentiary breath 

analysis conducted. This bound journal contains the defendant's name, 
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time of arrest and testing, the testing officer and the BAC results. This 

log is required by the State Health Commissioner and is kept with the breath 

test device. The Breathalyzer Log is subject to periodic inspection by the 

State Department of Health. 

The committing magistrate also enters the BAC result on the Warrant of 

Arrest (Fig. 22-13). 

In addition to evidentiary breath analysis being conducted at fixed sites 

throughout the Fairfax County ASAP jurisdictional area, two mobile evidentiary 

breath testing vans are also employed for the use by arresting officers. The 

mobile testing vans are maintained by the Fairfax County Police Department 

through funds supplied by the Fairfax County ASAP. One van is used per 

night in the northern section of the jurisdictional area (that area north 

of Route 50). The other van is used in the southern section of the jurisdic

tional area (that area south of Route 50). The mobile testing van either 

responds to the scene of arrest or assumes a stationary post (in the area 

of the ASAP patrol) as needed. The driver of the van is a sworn law enforce

ment officer. Evidentiary testing is conducted by a medical technician who is 

qualified to perform either breath analysis or the withdrawing of a blood 

sample for evidentiary analysis. The mobile evidentiary vans provide services 

for both ASAP and non-ASAP patrols and for any law enforcement agency located 

within the jurisdictional area of the Fairfax County ASAP. 

The mobile evidentiary vans are equipped with a video camera, recorder 

and monitor, Breathalyzer 900A, Simulator, first-aid kit, support forms, 

refrigerator, hypodermic needles, vials for blood specimens, a police radio 

with scanning capabilities, red bar lights, electronic siren, and emergency 

lighting located on the front, rear and sides. 

Each van was purchased by the Fairfax County ASAP at cost of $29,500 

each. 

Any police officer who is a certified Breathalyzer operator in the State 

of Virginia may conduct evidentiary breath analyses utilizing the Breathalyzer 

located in the mobile testing van. The mobile evidentiary testing van is 

under the complete command of the Fairfax County ASAP Enforcement Coordinator 

or a supervisory officer of the Fairfax County Police Department. 
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Medical technicians assigned to the Fairfax County ASAP are non-sworn 

personnel employed in a civilian capacity. 

The van operator and the medical technician are responsible for main

taining the mobile evidentiary testing van and the evidentiary testing 

equipment. In utilizing the mobile evidentiary testing van, personnel have 

been directed by the field operations bureau commander of the Fairfax County 

Police Department as follows: "unless there is a backlog of suspects to 

be processed or the mobile van must remain stationary at one location for 

other valid reasons, the van operator is to keep the vehicle in motion as 

much as possible. The purpose for acquisition of the vans was to provide 

a greater degree of accessibility and less time consumption in addition to 

enhance the public visibility of the operational facets of the Fairfax 

Alcohol Safety Action Project. That purpose has not been served to a 

substantial degree in the past. A greater effort must be made to process 

DWI suspects on the scene or at least to meet the arresting officer along-

his route of travel. The van operator is to ensure that reasonable efforts 

are made in this direction." 

Within the State of Virginia, a suspect is presumed to be intoxicated 

at the .10% BAC level, or higher. There is no per se level of intoxication 

within the Commonwealth of Virginia. BAC's within the range of .05%-.099% 

preclude any presumption, but may nevertheless result in a DWI conviction 

when entered into evidence along with other incriminating testimony in 

facts. 

Conclusions: Evidentiary sobriety testing is administered within the 

jurisdictional area of the Fairfax County ASAP in accordance with 

Section 18.1-54.1 of the Code of Virginia and the Police and Procedures 

issued by the State Health Commissioner of the Commonwealth of Virginia. 

In June of 1972, the Fairfax County ASAP provided the Fairfax 

County Police Department with two complete videotaping units to be 

utilized in the mobile evidentiary testing vans to supplement evh ,!:.ce 

on DWI cases. The videotaping equipment provided by the ASAP consisted 

of two cameras, two recorders, two monitors, and twelve tapes at a 

total cost of $5,400. 
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This equipment was installed in the mobile evidentiary testing vans 

and employed for a short period of time. Very few tapes were ever shot 

and none were ever shown in court. Although the units are still mounted 

in the mobile vans, videotaping has never become an operational tool in 

the ASAP enforcement program. 

The decision not to use videotaping to supplement evidence on DWI 

cases was the result of an opinion by the court that videotapes would be 

accepted as evidence only if all suspects charged with the offense of 

DWI were so taped. This decision meant that videotaping facilities had 

to be made available to all law enforcement officers throughout this 

jurisdictional area on a 24-hour basis. The cost associated with this 

task prohibited the implementation of videotaping as an enforcement 

countermeasure of the Fairfax County ASAP. 

The effective utilization of the mobile evidentiary testing vans, in 

the opinion of this investigator, is highly suspect. On the site visit, 

this investigator observed the operation of the evidentiary mobile 

testing van. During the course of the shift, the mobile van was 

kept in motion much in the same manner as a patrol cruiser on deterrent 

patrol. This patrol continued until the van operator was advised, via 

police radio, that an officer was in need of the evidentiary testing 

services provided by the van. The mobile van operator advised the 

arresting officer, via police radio, to meet him in the Courthouse 

parking lot in Fairfax, Virginia. This investigator then observed a 

marked police cruiser driving alongside the mobile testing van. This 

marked police cruiser continued to follow the mobile van for approximately 

five miles and upon arrival at the Fairfax County Courthouse, this 

investigator learned that it was this officer who had requested the 

services of the mobile testing facility. 

Recommendations: The role of the mobile evidentiary testing van in the 

Fairfax County Alcohol Safety Action project should be reevaluated to 

determine if this countermeasure program should be continued. The mobile 

testing configuration should be closely monitored in accomplishing this 
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reevaluation to assure that the operators of the mobile testing facility 

are in fact deploying the van in accordance with the directives established 

by the Fairfax ASAP and the Fairfax County Police Department. 
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FALLS CHURCH POLICE DEPARTMENT D.W.I. FORM 

Arrest Number 

Complaii:t Number 

Arresting Officer 

Date and Time Arrested 

NAME ADDRESS 

AGE SEX RACE APPROX. WEIGHT O.L.# 

OBSERVATIONS: (Check one) 

CLOTHES: (Describe type and color) 

Condition of Clothing:() Disorderly ( )Disarranged ( )Soiled ( ) Mussed 
( ) Orderly 

BREATH: (Oder of Alcoholic Beverage) ( ) Strong ( ) Moderate ( ) Faint ( ) None 

ATTITUDE: ( ) Excited ( ) Hiliarious ( ) Talkative ( ) Carefree ( ) Sleepy 

Profane ( )Combative ( ) Indifferent ( ) Insulting ( ) Cocky ( ) Polite 

Cooperative 
UNUSUAL ACTIONS: ( ) Hiccoughing ( ) Belching ( ) Vomiting ( ) Fighting 

( ) Crying ( ).Laughing 

SPEECH: ( ) Not understandable ( ) Mumbled ( ) Slurred ( ) Confused ( ) Accent 

( ) Thick tongued ( ) Stuttered ( ) Fair ( ) Good 

PERFORMANCE TESTS: Check one 

BALANCE:( )Falling ( ) Needed support ( ) Wabbling ( ) Swaying ( ) Unsure ( ) Sure 

WAILING:( )Falling ( ) Needed support ( ) Wabbling ( ) Swaying ( ) Unsure ( ) Sure 

T' T'VING:( )Falling ( ) Staggering ( ) Hesitant ( ) Swaying ( ) Unsure ( ) Sure 

IUIG R TO NOSE: Right Hand: ( ) Completely Missed ( ) Hesitant ( ) Sure 

Left Hand: ( ) Completely Missed ( ) Hesitant ( ) Sure 

COT S: ( ) Unable ( ) Fumbling ( ) Slow ( ) Sure 

A ILITY TO UNDERSTAND INSTRUCTIONS: ( ) Good ( ) Fair ( ) Poor 

TEST PERFORMED TIME: 

'RVER'S OPINION: (Effects of Alcohol) ( ) Extreme ( ) Obvious ( )Slight ( none 

Cf;:ti4ICAL TEST DATA: (Type) ( ) Blood ( ) Breath 

TI,' FIRST OBSERVED: DATE OF TEST TIME OF TEST 

RESULTS BAC EQUIPMENT TYPE EQUIPMENT NO. 

NAME OF OPERATOR LICENSE NO. 

" t^TILATOR NO.-- RESULT OF SIMULATOR TEST 

(Signed) 
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OFFICERS CONTACT SHEET - ASAP PROGRAM 
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DECLARATION OF REFUSAL TO PERMIT


TAKING OF BLOOD OR BREATH SAMPLE


Section 18.1-55.1 of the Virginia Code provides that any person, whether licensed by Virginia or not, who 
operates a motor vehicle upon a public highway in this State on and after Jan. one, nineteen hundred seventy-

three, shall be deemed thereby to have agreed as a condition of such operation to cohsent to have a sample of his 

blood or breath taken for a chemical test to determine the alcoholic content of his blood, if he is arrested for op
erating a motor vehicle while under the influence of intoxicants within two hours of the alleged offense. If the 
person arrested refuses to permit the taking of blood or breath for such test, the arresting officer shall take the 

person arrested before a committing magistrate. If the person arrested, after having been advised by the arresting 

officer that the law of Virginia requires a person accused of operating a motor vehicle while under the influence 

of intoxicants to permit a sample of his blood or breath to be taken so that a test may be made of his blood or 

breath to determine the alchoholic content of his blood and that the unreasonable refusal to do so constitutes 

grounds for the revocation of the privilege of operating a motor vehicle upon the highways of this State, then re

fuses to permit the taking of blood or breath for such test and does again so refuse upon being taken before a 
committing magistrate, and being further advised by such magistrate of the law requiring a blood or breath test 

to be taken and the penalty for refusal, and so declares again his refusal in writing upon a form provided by the 
Division of Consolidated Laboratory Services, or refuses or fails to so declare in writing and such fact is certi
fied by the committing magistrate, then no blood or breath sample shall be taken even though the person arrested 
may thereafter request the some. Conviction of the offense of unreasonably refusing to permit the taking of a 
blood or breath sample will result in the suspension of the arrested person's license for a period of ninety days 
for the first offense, and six months for a second or subsequent offense or refusal within one year of the first or 

other such refusals. 

"Having read the above statement, and having been advised by the arresting officer and by the committing 
magistrate of the law requiring the taking of a blood or breath sample and the penalty for refusal, I refuse to per
mit the taking of a blood or breath sample and herewith make this declaration of refusal as prescribed by law" 

Person From Whom Blood or Breath 
Sample is Sought 

Witness 

Date 

CERTIFICATE OF COMMITTING JUSTICE 

(To be executed by the committing justice only if the person arrested for driving while under the influence 
of intoxicants refuses to permit the taking of a blood or breath sample and further refuses to execute the 
declaration of refusal inscribed above.) 

I, , a committing justice of the of 
(City or County) 

Virginia, do hereby certify that I advised , who has been arrested for 
(Person Arrested) 

operating a motor vehicle while under the influence of intoxicants and has refused to permit the taking of a blood 
or breath sample, that his refusal to permit a blood or breath sample to be taken-if found to be unreasonable-

constitutes grounds for the revocation of his license to operate a motor vehicle upon the highways of Virginia, 

and I do hereby certify that refused or failed to execute the declaratioc r':f revs;' 
(Person Arrested) inscribed above. 

Committing Justice 
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ivision of Consolidated Laboratory Services 548 (Date) Figure 22-8 _ 
rm I I D 

D
Fo



I 
BREATHALYZER OPERATIONAL CHECK LIST 

Name of subject------------------------------------------ Date----------------

Time 1of fast) -------------- Blood Alcohol 0.-_----% Ampul Control No.____________ 
1 

Operator------------------------------- Wifness------------------------------

Instrument------------------------------------------------- No.---------------

V 
1. q Observe subject for twenty minutes prior to testing to prevent oral intake of 

any material.

PREPARATION


2. q Throw SWITCH to "ON", wait until THERMOMETER shows 500 ! 3° C. 

3. q Gauge TEST AMPUL and insert in left-hand holder. 

4. q Gauge TEST AMPUL, open, insert BUBBLER and connect to outlet. 

PURGE 

5. q Turn to TAKE, flush out, turn to ANALYZE. 

6. q When RED empty signal appears, wait 11h minutes, turn on LIGHT, BALANCE. 

7. q Set BLOOD ALCOHOL POINTER on START line. 

ANALYSIS 

8. q Turn to TAKE, take breath sample, turn to ANALYZE, (record time). 

9. J When RED empty signal appears, wait 11h minutes, turn on LIGHT BALANCE. 

Record answer, dispose of test nmput, TURN CONTROL KNOB to "OFF" 

Figure 22-9 
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COMMONWEALTH OF VIRGINIA 

DEPARTMENT OF HEALTH 

Madison Building 
109 Governor Street 

Richmond, Virginia 23219 

CERTIFICATE OF BREATH ALCOHOL ANALYSIS 

Date of Report 

M OF ACCUSED: 

ADDRESS 

NAME OF COURT: 

ADDRESS: 

BREATH ANALYSIS: 

Analysis Conducted By: 

Health Department License No.: License Expires: 

Date Test Conducted: Time Sample Was Taken: 

Test Equipment Instrument No.: was tested for accuracy by State Health 
Commissioner's Office on and found to be accurate. 

RESULTS: 

Blood Alcohol Content % by weight by volume. 

ATTEST: 

I certify that the above is an accurate record of the test conducted; that the test 
was conducted with the type of equipment and in accordance with the methods approved 
by the State Health Commissioner; that the test was conducted in accordance with the 
manufacturer's specifications, that the equipment on which the breath test was conducted 
has been tested within the past six months and found to be accurate, and that I possess 
a valid license to conduct such test. Given under my hand this day of 

, 19 

Breath Test Operator License Number 

State of Virginia, County or City of 
Subscribed and sworn to before. me this day of , 19 

Notary Public 

My Commission Expires 

1CLS--FS-024 (5-74) 
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NAME (last, first, middle) 
1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 

Fill-7111111 11 11111111 11 111 
ADDRESS (street,& number, city & state, rip! (local, if applicable) FROM DRIVERS LICENSE 

CURRENT ADDRESS: 

SUBJECT'S PLACE 23 24 25 26 27 DATE OF 
OF RESIDENCE AGE SEX E] BIRTH 

Q^ =1 I 

EXACT LOCATION TELEPHONE HOME: 
OF OFFENSE WORK: 

28 REASON FOR 29 30 MILITARY BRANCH 
IDENTIFICATION CONTACT INJURY 1:1 OF SERVICE El

El	 0 

OPERATORS SOCIAL SECURITY NO. I IT_ STATE OF 
LICENSE NUMBER ISSUANCE 

DATE OF 31 32 33 34 35 36 DAY OF 37 TIME OF 38 39 40 41 

CONTACT WEEK CONTACT 

BREATH SCREENING 42 TIME OF 43 44 45 46 47 IF NOT GIVEN, 48 
DEVICE ADMINISTERED TEST ® RESULTS REASON El 

49 50 CHARGE(S) IF 51 52 
ARRESTED TYPE J OTHER SPECIFY q 

+ El 

BLOOD TEST 53 TIME OF 54 55 56 57 WHERE AD- 58 IF NOT GIVEN, 59 
ADMINISTERED TEST MINISTERED REASON 

BREATH ANALYSIS 60 TIME OF 61 62 63 64 BAC 65 66 IF NOT GIVEN 67 
ADMINISTERED El TEST I LEVEL® REASON 

SUMMONS NO. 68 69 70 71 72 73 

COURT DATE	 OFFICER'S NAME 
AND BADGE NO. 

TIME RETURNED 74 75 76 77 78 79
0 

I 

• 

TO DUTY I ON ASAP DUTY AGENCY 

PERSON 
TECH/NURSE NAME SUBMITTING FORM 

SUBJECT'S PLACE OF RESIDENCE INJURY CHARGE 
.01. Fairfax County 1. Yes 2. No 1 owl 
02. Fairfax City	 1+2 Owl & refusalDAY OF WEEK03. Falls Church 1+3 DWI & reckless 
04.	 1. Vienna Sunday 

0+1 1 Other 
05.	 Herndon 2. Monday 0-2 2 Other 
06.	 Arlington County 3. Tuesday 
07. Loudoun county 4. Wednesday WHERE ADMINISTERED 
08. Prince William County 5. Thursday 1. ASAP Van 
09.	 Alexandria 6. Friday 2. Hospital 
10.	 Ft. Belvolr 7. Saturday 3. Physician's Office 
11.	 Other Virginia 4. Station House 
12.	 Maryland ADMINISTERED 

ON ASAP DUTY 
13.	 Washington, D.C. 1. Yes 2. No	

1.	 Yes 2. No 
14.	 All other RESULTS 

AGENCY 1. SEX Positive 
1. Fairfax Co. Police 

1.	 Male 2. Female 2. Negative 
2. Fairfax City Police 

IDENTIFICATION IF NOT GIVEN, REASON 3. Falls Church Police 

1.	 Onset 1. Subject Refused 4. Vienna Police 

2.	 Passenger 2. Equipment Not Available 5. Herndon Police 

3. Pedestrian	 ARRESTED 6. State Police 

4.	 Cyclist 7. Military Police 1. Yes .2. No 
REASON FOR CONTACT MILITARY TYPE	
1.	 Accident 1. Active Duty 1. Non-Crash 2. Retired2.	 Violation 2. Injury Crash
3.	 Driving Behavior 3. Property Damage BRANCH OF SERVICE 
4.	 Complaint 4. Pedestrian crash 1. AF 
5. Other Obsers r tion 2. Army 5. Fatal Crash 

3, Navy 
ASAP Form 3, 3/7/73 

Figure 22-12 
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WARRANT OF ARREST 

COMMONWEALTH OF VIRGINIA, COUNTY OF FAIRFAX: 

To Any Law Enforcement officer of the Commonwealth: 

Whereas, of 
COMPLAINANT 

has this day made proper complaint before me under oath, and 

Whereas, on the grounds of said complaint I have found probable cause to believe that 
DEFENDANT 

a born who can be located at 
R A C E S E X 8 1 R T H D A T E A D D R E S S 

did, in the County aforesaid, on or about the day 

of , 19 , unlawfully, in violation of County Ordinance/State Code, Section 

drive and operate over a public highway while under the influence of intoxicants, self-administered, an automobile, to-wit: 

A 

These, Therefore, are to command you in the name of the Commonwealth to forthwith apprehend 

and bring before the Fairfax County General District Court at Fairfax , Virginia on 

the day of 19 at o'clock . M. the 

subject to answer the said complaint and to be further dealt with according to law and there have this 

warrant with your return. 

Given under my hand this day of , 19 . . 

Special Magistrate 
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N THE FAIRFAX COUNTY GENERAL DISTRICT COURT ORDERS OF THE COURT

THE WITHIN NAMED defendant on this day of , 19 q forfeited collateral in the amount

of $ , or q was tried in his absence. or q came before ttte. and. q being represented by counsel, or q not being

represented by counsel and waiving his right to same. pleaded q guilty q not guilty. and upon hearing the evidence in this matter, I

find him q guilty q not guilty and adjudge a fine of $ and costs and order the defendant confined in jail for a period

of days months, suspending $ and days months on the following conditions:

a) general good behavior for one year. b) that defendant violate no law of the Commonwealth for one year and. c)

And it is further ordered that:

q The case be distnissed;

q The case be terminated Nolle Prosequi;

q The case be certified to the Grand Jury;

q Defendant's operators license be revoked for ^_ days months, until fine is paid

q This disposition having been trade upon recommendation of Commonwealth's Attorney

And that:

q Execution of the sentence be suspended until , 19 , at o'clock P.M.

q Operators license accepted in lieu of bond

q A pre-sentence investigation is ordered returnable . 19 . at o'clock P.M.

q Defendant be placed on active probation for one year.

Judge

0

0

40

9

I

•

COMMONWEALTH OF VIRGINIA To-wit: We.COUNTY OF FAIRFAX -- -

q nd do hereby severally and respectfully acknowledge ourselves to tie

nulehted to the Couuuonwealtt of Virginia, in the soul of S to be respectfully made and levied on our several goods and

chattels, Ltiul ;tnd tenements, to the use of the Commonwealth, and we each waive all benefits mxtar the totnestead exemption laces of

the State of Vtrgitoa as to this obligation, the conditions of this obligation being that

stall (1) personally appear before the F utf:ax County General t)istriet Court on the _.J- day of

ill 9:A) o'clock A.M. and at any limes thereafter when pox eeduugs in this ntattcr may be heard he any court or judge, (2) shall not

depart hence without leave of said court, (3) shall refrain from violating any law of this Cnnmuonwealtlt dutrilrg the pendant;y of ttis

retutgtuzauco, whiCII rentauts in 11111 lurce and effect nntil terminated bt• operation of the law; and that (4) nonappearance before any

court u1 this matter shalt he decwed a waiver of doletid:nt's right to have counsel appointed for him and (5) nonappearance before any

Ctreull Court rimy he deemed a waiver of the right it) it trail by )try.

Given under -stir Hand and seal this the day of _ -_-

(SEAL) (SEAL)

(SEAL)

Acknou•lodged hefure toe, lit the r+:ud Cuuut), the day and year first atwtce written.
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Use of Pre-Arrest Breath-Testing 
Devices at Sites Surveyed 

PBT

ASAP Site


A.L.E.R.T. Alco-Sensor Alcolyser Sober-Meter


California (Los Angeles County) Exp.


Georgia (Columbus) X X X


Louisiana (New Orleans) X


Maine (Cumberland and York X

Counties)


Minnesota (Hennepin County) X


Nebraska (Lincoln) X X X


South Dakota X


Utah (Salt Lake County) Exp.


Vermont X


Virginia (Fairfax County) X X X


Total 8 4 3 1


Exp.: Experimental use only 
X: Being used 

Figure V
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Bodily Substances r !r Which ._ ,iidentiary
Analyses Are Statutorily Authorized

•

100%22

20

82%
18

16
 * 

59%
*

 *

 **

 ** 23%

9%

Breath Blood Urine Saliva Other*

•

•

r.

•

*Spinal fluid, eyeball fluid, etc.

Figure VI

•
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Evidentiary Breath Testing Devices
Found at Sites Surveyed

Alco-Analyzer
Gas Chromatograph

Ereathalyzer

Gas Chromatograph
Intoximeter

Photo-Electric
Intoximeter

Sober-Meter

^^:^:.'•.°::::.:;:; °. :. 15

4

2

•'• 1

2 4 6 8 10 12 14 16

Number of Sites

Figure VII
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• 

 

 

•

•

• 

1 

Sites Which Have Used Both Breathalyzer 
and Gas Chromatograph Intoximeter 

ASAP Site Device Currently 
Being Used 

Device Used. on a 
Trial Basis 

Arizona (Phoenix) GCI and Breathalyzer None 

California (Los Angeles County) GCI Breathalyzer 
(used previously) 

Florida (Hillsborough County) Breathalyzer 
GCI 

(becomes official 
device in 1975) 

Nebraska (Lincoln) GCI Breathalyzer 

South Dakota Breathalyzer GCI 

Virginia (Fairfax County) Breathalyzer 
GCI

(used previously) 

Figure VIII 
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Overview of Legal Provisions for Bodily Substance Analysis

of Persons Fatally Injured in Motor Vehicle Accidents


Statutory Requirement for No Statutory Requirements
Determination of Blood- for BAC AnalysisAlcohol Concentration 

Arkansas (Pulaski County) California (Los Angeles County) 

Louisiana (New Orleans) Georgia (Columbus) 

Massachusetts (Boston) Indiana (Indianapolis) 

Missouri (Kansas City) South Carolina (Richland County)* 

Nebraska (Lincoln) Texas (San Antonio)


New Hampshire Utah (Salt Lake County)


South Dakota Virginia (Fairfax County)


Vermont 

*In Richland County, South Carolina, there was no pertinent statute at 
the time of the survey, but one had been passed by the state legisla
ture and was to become effective January 1, 1975. 

Figure IX 
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